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July 2, 2014 

 

The Honorable Patrick J. Leahy 

Chairman 

United States Senate Committee on the Judiciary   

Washington, D.C. 20510 

 

The Honorable Chuck Grassley 

Ranking Member 

United States Senate Committee on the Judiciary 

Washington, D.C. 20510 

  

Re: United States Senate Committee on the Judiciary Hearing Entitled “The Voting 

Rights Amendment Act, S. 1945: Updating the Voting Rights Act in Response to 

Shelby County v. Holder” 

 

Dear Chairman Leahy and Ranking Member Grassley: 

 

On behalf of MALDEF (Mexican American Legal Defense and Educational Fund), 

I write in strong support of the Voting Rights Amendments Act (S.1945) as a 

critical step toward ensuring full protection of the voting rights of all Americans 

following the Supreme Court's decision in Shelby County v. Holder one year ago.  

Our nation urgently needs a vigorous restoration of the effective and efficient 

voting rights protection mechanism provided through the Voting Rights Act of 

1965 (VRA) Section 5 pre-clearance process.  Moving forward the Voting Rights 

Amendments Act answers that critical need. 

 

As part of MALDEF's mission to protect and promote the civil rights of all Latinos 

living in the United States, we have, throughout our 46-year history, engaged in 

litigation and advocacy to defeat attempts to artificially reduce the voting influence 

of the Latino community.  These attempts are increasingly undertaken in response 

to a growth in the size of the Latino electorate in a jurisdiction to a point viewed as 

threatening to those, of whatever political affiliation, currently in power.  Often, the 

perceived “threat” is the byproduct of the divergent voting patterns of the Latino 

electorate, which themselves stem frequently from non-responsiveness in the 

incumbent political powers to the interests and views of the Latino community.  

With the growth and dispersion of the Latino community, now the nation's largest 

minority group, throughout the country, we anticipate an increase in efforts to 

artificially stem the growth of Latino voter influence. 

 

At MALDEF, our efforts to challenge electoral practices -- including 

discriminatory redistricting, at-large election systems, restrictions on bilingual 

elections materials, among others -- in the courts and before policymaking bodies 

have conclusively demonstrated two points.  First, there is no question that voting 

discrimination still occurs.  A recent report that MALDEF completed together with 

National Association of Latino Elected and Appointed Officials (NALEO) and the 
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National Hispanic Leadership Agenda provides a non-exhaustive list of ample, recent examples of such 

discrimination targeted at the Latino community.  That report, “Latinos and the VRA: A Modern Fix for 

Modern-Day Discrimination,” has already been submitted for the record by NALEO.  Moreover, as 

explained above, and as the report's examples demonstrate, there is every reason to expect additional 

attempts in multiple jurisdictions in the future to stem the voting influence of the Latino community. 

 

The second, and perhaps even more critical, conclusion from MALDEF's decades of voting rights 

work is that Section 2 of the VRA, as essential a protection as it is, is inadequate to address the 

recent and ongoing pattern of voting rights violations.  The “totality of the circumstances” test under 

Section 2, which the Supreme Court endorsed 28 years ago this week in Thornburg v. Gingles, is an 

expensive and time-consuming legal test to meet.  While the Section 2 legal test promises a broad 

and vigorous review of the context in which discriminatory voting schemes arise, the test requires 

extensive discovery in litigation, the selection and preparation of multiple percipient witnesses, and 

the retention of at least three to five expert witnesses to complete extensive study and present reports 

and testimony.  These costs in time and resources present a serious obstacle to challenging all of the 

voting discrimination that occurs nationally under Section 2. 

 

Moreover, these significant costs are borne by both sides, both plaintiffs and defendants.  Indeed, if a 

challenge succeeds, the defending jurisdiction will face the bulk of the costs.  While the deep inquiry 

entailed in the “totality of the circumstances” test is useful and necessary in regards to some 

challenges to voting practices, an interest in cost avoidance plainly supports a more efficient and 

streamlined resolution mechanism.  Pre-clearance provides that mechanism.  While its efficiency 

may not support its utility in all circumstances, the pre-clearance process can save much unneeded 

resource expense if employed with respect to those jurisdictions and practices that have proven, over 

time, recently and historically, to result in significant discriminatory impacts on minority voting 

rights. 

 

In short, Section 2 does not and cannot suffice to address the void left in the wake of Shelby County. 

Protection of voting rights urgently demands the reinvigoration of the Section 5 pre-clearance 

mechanism. 

 

In closing, I would like to take this opportunity to urge the committee to move forward the Voting 

Rights Amendment Act of 2014 and respectfully request that all members of the Senate recommit to 

the bipartisan tradition that has characterized the history of the Voting Rights Act for decades. 

 

 

Respectfully, 

 
Thomas A. Saenz 

President and General Counsel 

MALDEF 

 

 


