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Submitted electronically through Regulations.gov 
 
January 21, 2016 
 
John King 
U.S. Department of Education 
400 Maryland Ave., SW 
Washington, DC 20202 
 
 
Re: Request for Information on Implementing Programs under Title I of the 
Elementary and Secondary Education Act 
 
 
Dear Secretary King: 
 
On behalf of MALDEF, I write to recommend that you issue strong regulations to 
further the civil rights mission of the Elementary and Secondary Education Act 
(ESEA) as you work to implement the Every Student Succeeds Act (ESSA).1 
 
Since it was first enacted in 1965, ESEA has been a civil rights law, with the goal 
of ensuring that all children have access to a quality education regardless of race, 
national origin, or economic status.  In the fifty years since, the Latino community 
has grown to become the nation’s largest racial/ethnic minority group.  Today, 
Latinos make up twenty-six percent of students in public schools, and it is 
because of Latino growth that students of color are no longer the minority, but the 
new majority of students in our nation’s public schools.  While ESSA maintains 
and furthers ESEA’s civil rights legacy, the Department of Education (the 
Department) can provide critical guidance and regulations to ensure that the 
implementation of ESSA meets the needs of America’s new and emerging 
demographics and makes real progress toward achieving the primary goal of the 
law – to eliminate education gaps. 
 
While much of the public rhetoric about ESSA has revolved around giving “local 
control” to the states, and restricting the power of the Secretary, Congress’s 
legislative intent was to give the Secretary full authority to implement the law.2    
These recommendations all fall within that responsibility and would further the 
aims of the new law. 

                                                
1 As the public law version of the statute is not yet available at the time of drafting, these comments reference page 
2 The Secretary retains the authority to define all terms that were not prohibited by law.  Where prohibitions exist in 
the law, they were drafted to prohibit exact prescriptions, do not prohibit defining ranges of numbers or lists of 
permissive items.  
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I. Subgroup Accountability 
 

a. Academic Performance Indicators 
 

1. Define “academic proficiency” to require accountability for all levels of 
success and achievement.   

 
ESSA removes the sole focus on test scores in accountability systems, instead requiring at least 
five indicators, one of which is “academic proficiency.”  The Department should promulgate 
regulations defining the term “academic proficiency” to establish a goal and mandate efforts to 
aim toward subgroup equity at all levels of achievement and academic success.  In the immediate 
aftermath of the No Child Left Behind Act (NCLB), with its emphasis on bringing all subgroups 
to a competency floor and its relative inattention to academic achievement at higher levels, many 
states and districts might interpret “academic proficiency” as an invitation to do more of the 
same, rather than requiring a more sustained effort at eliminating subgroup educational 
achievement gaps. While a hypothetical school that achieves equity at a competency floor for all 
subgroups is to be applauded, it should not be excused from continuing equity efforts to 
eliminate gaps at higher levels of success.  Subgroup disparities in higher levels of proficiency, 
such as in gifted programs, advanced placement, and other demonstrations of high achievement 
in all disciplines, must be addressed as well.   
 

2. Ensure that indicators of “school quality” are evidence-based and tied to 
student performance.  
 

The fifth of the five accountability indicators in ESSA is a measure (or measures) of school 
quality or academic success.  The Department should interpret the phrase “school quality” as 
limited to measures of school quality that can be linked, using evidence-based research, to 
student academic performance.  Measures of school quality that cannot be tied to student 
performance, such as whether a school is clean, should be prohibited.  This limitation is 
consistent with the aims of ESSA to eliminate academic performance gaps. 
 

3. Require that all indicators measure actual, and not imputed, student 
experience. 

 
ESSA indicators should be measured on actual, and not imputed, student experience, prohibiting 
school-wide indicators that do not reflect actual student experience.  This should be expressly 
clarified in regulation.  For instance, take two similar potential indicators, whether a school 
offers advanced courses, and whether students are enrolled and completing advanced courses.  
The former measure is meaningless without actual data on subgroup enrollment and completion.  
For ease of implementation or to avoid requirements of targeted supports, a state might seek to 
impute enrollment based on the school’s overall student population.  This would permit a state to 
ignore the very real effects of subconscious bias and unresolved systematic barriers that often 
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result in significant in-school disparities among subgroups.  To make real progress toward equity 
goals, states must collect and use actual data on subgroup experiences, rather than any 
imputations. 
 

b. Indicator weighting 
 

1. Define “substantial” weight as at least 20%. 
 
While the law prohibits the Department from setting specific indicator weights, it is permitted to 
provide acceptable ranges.  Of the five mandated indicators, indicators 1-4 are required to each 
have “substantial weight.”3  The Department should promulgate regulations defining the term 
“substantial weight” to be at least 20%.4  This should be considered reasonable by all parties 
because there are five required indicators, and 20% equally divides these indicators.    
 

2. Define “much greater” weight as at least 80%. 
   

ESSA requires that the sum of indicators 1-4 be weighed “much greater” than indicator 5.5  The 
Department should define “much greater” as at least 80%.  This is consistent with the intent of 
the law to place equity of performance as the primary goal of Title I, and ensures that states do 
not avoid providing supports where experience and data warrant them.   
 

c. Supports and interventions 
 

1. Require implementation of supports and interventions to begin immediately 
upon identification.  
  

ESSA requires that supports and interventions be provided to targeted support schools, additional 
targeted support schools, and comprehensive support schools.  The Department should require 
that the plans to implement those supports begin immediately upon identification; the supports 
and interventions should be well under way one year after identification. 
 

2. Clarify that there can be no limits on the number or percentage of schools 
identified for additional targeted support. 

 
ESSA puts a limit, a 5% cap, on the identification of the worst-performing comprehensive 
support schools, but puts no limit on the schools identified for support based on subgroup 
performance.  The Department should ensure, through appropriate regulation, that states may not 
set any limit on the number or percentage  of schools identified as in need of targeted support or 
additional targeted support.  The nature of extant achievement gaps for several significant 
subgroups means that, in many states, the percentage of schools identified for support based on 
                                                
3 §1111(c)(4)(C)(ii)(I), page 36. 
4 MALDEF recommends using the phrase “at least” to make any percentage into a state decided range, to comply 
with the letter of the law.   
5 §1111(c)(4)(C)(ii)(II), page 36. 
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subgroup performance may substantially exceed the five percent of school identified by overall 
school performance.  In the aftermath of the heavy criticism of NCLB, states may seek to limit 
the number of schools identified as needing support.  Regulations should make it clear that states 
may not water down state goals for closing subgroup performance goals in order to reduce the 
identification of schools needing support, and that states may not set any limit, once performance 
data is evaluated against the established goals, on schools identified for support. 
 
The law also requires that schools that are identified for targeted supports must receive additional 
targeted supports if they are doing as poorly as the poorest performing 5% of comprehensive 
support schools “using the state’s methodology.”6   
 
The Department should ensure that the phrase “using the state’s methodology” does not become 
a means to reduce the number of schools identified as needing support based on subgroup 
performance.  The Department should ensure that all states, regardless of “methodology” identify 
for targeted support every school where any one subgroup is performing as poorly as the average 
performance of students in the best performing comprehensive support school in the state – the 
fifth percentile schools.  States should not be permitted to substitute the average performance of 
all comprehensive support schools, or the worst performing comprehensive support school (the 
first percentile schools).  The Department should anticipate and prohibit these and any other 
form of “methodology” manipulation to artificially reduce or limit the number of schools 
identified for targeted supports.   
 

3. Require that all state or district-set timelines be within a reasonable amount 
of time, not to exceed the duration of the state plan.   

 
ESSA includes many provisions where states or districts must do something within a state or 
district-established amount of time.  Regulations should clarify that each of these durations 
should be reasonable and evidence-based, and should not exceed the duration of the state plan; 
otherwise the state is choosing to not abide by the law.  For instance, ESSA requires that schools 
that receive additional targeted support, should become comprehensive support schools after a 
state-determined amount of time.  This period of time should not exceed five years after 
identification, or the duration of the state plan.   
 

d. Define the term “statistically sound” to be no more than 30 students. 
 
ESSA requires that each state prescribe a minimum number of students for all provisions that 
require disaggregation of information, a concept commonly known as n-size.  While the 
Secretary does not have the authority to prescribe a specific n-size, ESSA does require that n-
sizes be “statistically sound.”7  The Department should define the phrase “statistically sound” as 

                                                
6 §1111(d)(2)(C), page 39.  (“. . . [targeted support schools] in which any subgroup of students, on its own, would 
lead to identification . . . [as a comprehensive support school] using the State’s methodology under subsection 
(c)(4)(D) shall also identify resource inequities (which may include a review of local educational agency and school 
level budgeting), to be addressed through implementation of such plan.”) 
7	§1111(c)(3)(A)(i), page 33.	
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30 students or a lesser number set by a state.  Furthermore, states should have increased scrutiny 
whenever they attempt to increase the requisite n-size, as that has the effect of reducing 
transparency and accountability for subgroup performance. 
 

e. Clarify that subgroups cannot be combined into “super-subgroups.”   
 
ESSA establishes that each subgroup is to be treated individually in state accountability systems, 
and that states cannot combine subgroups in in a way that removes accountability for individual 
subgroups.8  Because of a lack of clarity on this issue during the period of ESEA Flexibility, the 
Department must clearly and explicitly put this statutory requirement into regulation.  The 
regulations should articulate that states may add new subgroups, which may include other 
subgroups, so long as the original statutorily mandated subgroups are not affected, or 
accountability for each subgroup individually compromised.9   
 
II. Resource equity. 

 
a. “Supplement not supplant” compliance reports should require LEAs to 
demonstrate that state and local dollars in Title I schools meet or exceed state and 
local dollars in the best-funded Title I school in the LEA. 

 
ESSA creates a new compliance requirement in the “supplement not supplant” section.10  To 
implement this, the Department should promulgate regulations that require these compliance 
reports to show the per-pupil expenditures in the highest per-pupil funded non-Title I school in 
the LEA.  It should then show each Title I school in the LEA, itemized by state, local, and 
federal per pupil dollars.  Any Title I school in the LEA whose state and local funds together do 
not match or exceed the per-pupil expenditures in the best-resourced school, should be identified 
as violating the “supplement not supplant” requirement.  
 

b. Ensure that educator equity is defined to include not only certification in core 
academic subjects, but also certification to teach English learners and students with 
disabilities. 

 
Teachers receive certification not only in the core academic subjects, but also in educating 
English learners, and teaching students with disabilities.  Interventions should address inequities 
in each of these types of teacher certification.  The Department should mandate that interventions 
where English learners or students with disabilities are failing to meet proficiency must address 
any lack of certification to teach English learners or students with disabilities. 

                                                
8 See e.g. the use of the phrase “for all students and for each subgroup of students” in §1111(c)(3)(A)(i), page 36; in 
§1111(c)(4)(A)(i)(II), page 37; and in §1111(c)(4)(B), page 37. 
9	Such new subgroups may include gender, pregnant and parenting students, disaggregated Asian American 
subgroups, former English learners, and others.	
10 §1118 (b), page 74 (“a local educational agency shall demonstrate that the methodology used to allocate State and 
local funds to each school receiving assistance under this part ensures that such school receives all of the State and 
local funds it would otherwise receive if it were not receiving assistance under this part.”). 
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c. Ensure that educator equity is included as one of the “resource inequities” that 
must be addressed in comprehensive support and additional targeted support 
schools.   

 
ESSA requires that states and LEAs address resource inequities in comprehensive support 
schools and in “additional targeted support” schools.  Educator equity should be defined as one 
of the “resource inequities” that must be addressed in comprehensive support and improvement 
schools, and in the “additional targeted support” schools. 
 
III. Ensure that peer review panels are at least 49% civil rights groups, parents, or other 
community stakeholders. 
 
ESSA requires that peer review panels participate in the development of state plans. The 
requirement prescribes that those panels include “to the extent practicable, majority 
representation of individuals who, in the most recent 2 years, have had practical experience in 
the classroom, school administration, or State or local government.”11  The Department should 
ensure that at least 49% of peer reviewers be civil rights advocates, parents, and community 
stakeholders.  The Department should also ensure that each peer review panel includes 
representation from the students with disabilities and English learner communities.   
 
IV. Other high-priority issues  

 
1. Do not collect data on the immigration status of students. 

 
There are many ways that ESSA creates new and valuable data sets, and there may be others who 
request that you implement new data sets through regulations.  One data set that the Department 
is constitutionally prohibited from collecting relates to the immigration status of students.  More 
than 30 years ago, MALDEF litigated Plyler v. Doe, which established that all students have a 
right to an equal education, regardless of immigration status.  In a more recent case, HICA v. 
Alabama, the Eleventh Circuit held that asking children about their undocumented status, even 
for data collection purposes, violates a child’s right to an equal education by creating a chilling 
effect on enrollment.  Under no circumstances, then, should the Department collect or permit the 
collection by states, of this sort of data.   
 

2. Ensure early childhood for all, regardless of documented status.   
 
ESSA creates a new early childhood program in the Department of Education.  The Department 
of Health and Human Services has already published regulations clarifying that early childhood 
education is meant to be early childhood education for all, regardless of any child’s immigration 
status.  The Department of Education should work together with Health and Human Services to 
clarify that these regulations apply to early childhood programs in both Departments.   

                                                
11 §1111(a)(4)(i)(II), page 20. 
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* * * 
 
Thank you for the opportunity to submit these recommendations.  If you have any questions, 
please feel free to contact me at afernandez@maldef.org or 202.293.2828 ext 18. 
 
Sincerely, 
 
 
 
Adam Fernandez 
Legislative Staff Attorney 
Mexican American Legal Defense and Educational Fund 
1016 16th Street, NW, Ste. 100 
Washington, DC 20036 


