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81,7('�67$7(6�',675,&7�&2857

($67(51�',675,&7�2)�&$/,)251,$

-,00<�'$9,'�5$0,5(=�
&$67(//$126�DQG�)5$1&,6&2�
-$9,(5�*20(=�(63,12=$�

3ODLQWLIIV�

Y�

18**(7�0$5.(7��,1&��'%$�
18**(7�0$5.(76�$1'�21(�6723�
6(59,&(6�'%$�21(�6723�
62/87,21��$1'�'2(6������

'HIHQGDQWV�

1R��������FY�������-$0�$&

25'(5 *5$17,1*�,1�3$57�$1'�
'(1<,1*�,1�3$57�'()(1'$17�18**(7�
0$5.(76¶�027,21�)25�6800$5<�
-8'*0(17

-LPP\�'DYLG�5DPLUH]�&DVWHOODQRV �³5DPLUH]�&DVWHOODQRV´� DQG�

)UDQFLVFR�-DYLHU�*RPH]�(VSLQR]D�³(VSLQR]D´� �FROOHFWLYHO\�

³3ODLQWLIIV´��VXHG�WKHLU�IRUPHU�HPSOR\HUV��'HIHQGDQWV�1XJJHW�

0DUNHW��,QF���GED�1XJJHW�0DUNHWV��³1XJJHW´���2QH�6WRS� DQG ,VVD�

4XDUD� IRU�DOOHJHGO\�GLVFULPLQDWLQJ�DQG�UHWDOLDWLQJ�DJDLQVW�WKHP�

EDVHG�RQ WKHLU�/DWLQR�QDWLRQDO�RULJLQ���)LUVW�$PHQG��&RPSO��

�³)$&´���(&)�1R�������'HIHQGDQW�1XJJHW QRZ�PRYHV�IRU�VXPPDU\�

MXGJPHQW��0RW��6XPP��-���³0RW�´���(&)�1R�������3ODLQWLIIV�RSSRVH�

WKLV�0RWLRQ���2SS¶Q��(&)�1R��������)RU�WKH�UHDVRQV�VHW�IRUWK�
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EHORZ WKH�&RXUW�*5$176�LQ�SDUW�DQG�'(1,(6�LQ�SDUW�'HIHQGDQW¶V�

PRWLRQ�IRU�VXPPDU\�MXGJPHQW��

,� )$&78$/�$//(*$7,216�$1'�352&('85$/�%$&.*5281'

3ODLQWLIIV�EULQJ�WKLV�DFWLRQ�DJDLQVW�'HIHQGDQW�1XJJHW�IRU�

DOOHJHG�HPSOR\PHQW�GLVFULPLQDWLRQ�EDVHG�RQ�WKHLU�/DWLQR�RULJLQ

XQGHU�7LWOH�9,,�RI�WKH�&LYLO�5LJKWV�$FW�RI����������8�6�&�� ������

&DOLIRUQLD¶V�)DLU�+RXVLQJ�DQG�(PSOR\PHQW�$FW��³)(+$´���DQG�FRPPRQ�

ODZ SURKLELWLRQV�RQ�ZURQJIXO�GLVFKDUJH���)$&�DW�������

$� 3ODLQWLIIV¶�(PSOR\PHQW

3ODLQWLII�(VSLQR]D�LV�DQ�LPPLJUDQW�IURP�0H[LFR�DQG�GRHV�QRW�

VSHDN�(QJOLVK�IOXHQWO\���2SS¶Q�DW���Q�����+H ZRUNHG�IRU�1XJJHW�

IURP������WR�������DQG�WKHQ�UHWXUQHG�LQ������DV�D�MDQLWRULDO�

DVVRFLDWH���0RW��DW�����1XJJHW�SURPRWHG�KLP�WR�QLJKW�VWRFN�FUHZ�

DVVRFLDWH�LQ�1RYHPEHU������

1XJJHW�FRQWUDFWHG�ZLWK�'HIHQGDQW�4XDUUD�DQG�KLV�MDQLWRULDO�

FRPSDQLHV²2QH�6WRS�DQG�%XLOGLQJ�0DLQWHQDQFH�*URXS��³%0*´�²IRU

IORRU�FOHDQHUV���2SS¶Q�DW�����$URXQG�WKH�VDPH�WLPH�(VSLQR]D�ZDV�

SURPRWHG��2QH�6WRS¶V�VXSHUYLVRU�KLUHG�5DPLUH]�&DVWHOODQRV�WR�ZRUN�

H[FOXVLYHO\�DW�1XJJHW�DV�D�QLJKW�VKLIW�IORRU�FOHDQHU���,G�

5DPLUH]�&DVWHOODQRV�LV�DQ�LPPLJUDQW�IURP�(O�6DOYDGRU DQG�DOVR�

GRHV�QRW�VSHDN�(QJOLVK�IOXHQWO\���,G� DW���Q��

%HFDXVH�5DPLUH]�&DVWHOODQRV�ZDV�KLUHG�E\�2QH�6WRS��WKH�

3DUWLHV�GLVSXWH�ZKHWKHU�KH�ZDV�HPSOR\HG�E\�1XJJHW���'HIHQGDQW�

PDLQWDLQV LW�KDG�JHQHUDOO\�QR�FRQWURO�RYHU�KLP���0RW��DW�����%XW�

� 7KLV�PRWLRQ�ZDV�GHWHUPLQHG�WR�EH�VXLWDEOH�IRU�GHFLVLRQ�ZLWKRXW�
RUDO�DUJXPHQW�� (�'��&DO��/�5������J����7KH�KHDULQJ�ZDV�
VFKHGXOHG�IRU�$SULO���������
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3ODLQWLIIV�FRQWHQG WKH�RSSRVLWH���2SS¶Q�DW�����7KH\�VWDWH�

1XJJHW¶V�PDLQWHQDQFH�GLUHFWRU�MXGJHG�WKH�TXDOLW\�RI�5DPLUH]�

&DVWHOODQRV¶ ZRUN��LQVWUXFWHG�KLP�RQ�KRZ�WR�SHUIRUP�KLV�GXWLHV��

DQG�DVVLJQHG�KLP�WDVNV��DPRQJ�RWKHU�WKLQJV���,G� DW�����

%� $OOHJHG�'LVFULPLQDWLRQ

7KH�3DUWLHV�DOVR�GLVSXWH�ZKHWKHU�3ODLQWLIIV�VXIIHUHG�DQ\�

GLVFULPLQDWLRQ�RQ�DFFRXQW�RI�WKHLU�UDFH�DQG�QDWLRQDO�RULJLQ���

$FFRUGLQJ�WR�3ODLQWLIIV��WKH\�WRRN�WKHLU�MRE�VHULRXVO\�DQG�ERWK�

UHFHLYHG�SRVLWLYH�IHHGEDFN�DERXW�WKHLU�ZRUN���2SS¶Q�DW�����

+RZHYHU��WKHLU HQWKXVLDVP�ZDQHG ZKHQ�0DQDJHUV�/LVVHW�6DQFKH]�DQG�

%ODNH�%LOOLQJV�EHJDQ�WR�PDNH�GLVFULPLQDWRU\�UHPDUNV�DERXW�/DWLQRV�

DQG�RWKHU�PLQRULWLHV�RQ�D�QHDUO\�GDLO\�EDVLV���,G� DW���

$FFRUGLQJ�WR�'HIHQGDQW��3ODLQWLIIV�ZHUH�QRW�GLVFULPLQDWHG�

DJDLQVW�DQG�LQVWHDG�ZHUH�VLPSO\�SHUIRUPLQJ�SRRUO\�DW�ZRUN���0RW��

DW�������%HFDXVH 0DQDJHU�6DQFKH]�HQFRXUDJHG�3ODLQWLIIV�WR�IRFXV�

RQ�WKHLU�ZRUN� WKHUH�ZDV�IULFWLRQ EHWZHHQ�WKHP���,G� 7KXV��

(VSLQR]D�FRPSODLQHG�WKDW 6DQFKH]�³PDGH�KLP�IHHO�VWXSLG´�DQG�

5DPLUH]�&DVWHOODQRV�ZDV�DQJU\�DQG�UXGH�WRZDUGV�KHU���,G�

0RUHRYHU��'HIHQGDQW�FRQWHQGV�5DPLUH]�&DVWHOODQRV�GLG�QRW�PDNH�

1XJJHW�DZDUH�WKDW�KH�ZDV�DOOHJHGO\�EHLQJ�GLVFULPLQDWHG�DJDLQVW���

,G� DW�����

&� 5HSRUWLQJ�,QFLGHQWV

7KH�3DUWLHV�DOVR�GLVSXWH�ZKHWKHU�3ODLQWLIIV�UHSRUWHG�WKH�

DOOHJHG�GLVFULPLQDWLRQ���3ODLQWLIIV�FRQWHQG�5DPLUH]�&DVWHOODQRV�

ILUVW�UHSRUWHG�WKH�GLVFULPLQDWLRQ�WR KLV�2QH�6WRS PDQDJHU DQG�WR�

1XJJHW�*URFHU\�0DQDJHU�5HEHFFD�5HLFKDUGW��LQ�$SULO�DQG�0D\������

UHVSHFWLYHO\���,G� 5HLFKDUGW�DOOHJHGO\�WROG�KLP�KH�ZDV�D�OLDU�

DQG�WR�³VKXW�XS�DQG�JR�RQ�ZRUNLQJ��RU�HOVH�´��,G� +H�FRQWLQXHG�
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WR�UHSRUW�WKH�GLVFULPLQDWLRQ�WR�KLV�2QH�6WRS�6XSHUYLVRU�IRU�WKH�

IROORZLQJ�WHQ�PRQWKV���,G� %XW�DFFRUGLQJ�WR�'HIHQGDQW��5DPLUH]�

&DVWHOODQRV�QHYHU�UHSRUWHG�DQ\�GLVFULPLQDWLRQ�XQWLO�DIWHU�KLV�

WHUPLQDWLRQ���0RW��DW���

7KH�SDUWLHV�DJUHH�WKDW�(VSLQR]D�KDG�WZR�PHHWLQJV�LQ�0D\�DQG�

-XQH�RI������ZLWK�1XJJHW�PDQDJHPHQW���%XW�WKH\�GLVDJUHH�DV�WR�

WKH�VXEVWDQFH�RI�WKH�PHHWLQJV���3ODLQWLIIV�PDLQWDLQ�(VSLQR]D�PHW�

ZLWK�PDQDJHPHQW�RQ�0D\������EHFDXVH�KH�FRPSODLQHG DERXW�WKH�

GLVFULPLQDWLRQ DQG�UHTXHVWHG WR�EH�WUDQVIHUUHG�WR�D�GLIIHUHQW�

VWRUH���,G� 6LQFH�KH�FRPSODLQHG��WKH�PDQDJHUV�DWWHPSWHG�WR�

PDQXIDFWXUH�SHUIRUPDQFH�LVVXHV�IRU�(VSLQR]D DQG�JDYH�KLP�KLV

ILUVW�DQG�RQO\�OHVV�WKDQ�SRVLWLYH�UHYLHZ���,G� $W�WKH�PHHWLQJ��

WKH�PDQDJHUV�GHQLHG�KLV�UHTXHVW�WR�WUDQVIHU��VFUXWLQL]HG�KLV�MRE�

SHUIRUPDQFH��DQG�WULHG�WR�FRQYLQFH KLP KH�ZDV�QRW�EHLQJ�

GLVFULPLQDWHG�DJDLQVW���,G� 0DQDJHPHQW�WROG�KLP�KH�ZDV�RQO\�

WDUJHWHG EHFDXVH�KH�ZDV�QRW�³FRPSOHWLQJ�ZKDW�KH�QHHGV�WR�GR�´��

,G�

7KH�KDUDVVPHQW�DOOHJHGO\�FRQWLQXHG�VR (VSLQR]D�KDG�DQRWKHU�

PHHWLQJ�ZLWK�WKH�+5�GLUHFWRU�RQ�-XQH�����������,G� 2QFH�DJDLQ��

KH�FODLPV�WKH�PDQDJHUV�RYHU�VFUXWLQL]HG�KLV�ZRUN�SHUIRUPDQFH�

UDWKHU�WKDQ�IRFXV�RQ�WKH�GLVFULPLQDWLRQ�FRPSODLQWV���,G� 7KH\�

KDG�WKH�PDLQWHQDQFH�GLUHFWRU�LQWHUSUHW�IRU�KLP��EXW (VSLQR]D�

GHFLGHG�WR�VZLWFK�RYHU�WR�KLV�EURNHQ�(QJOLVK�EHFDXVH�KH�FRXOG�

QRW�UHO\�RQ�WKH�VHOHFWLYH�LQWHUSUHWDWLRQ���,G� +H�WROG�WKHP�DV�

EHVW�KH�FRXOG�DERXW�WKH�LQFLGHQWV�RI�GLVFULPLQDWLRQ�DQG�DVNHG�

RQFH�DJDLQ�WR�WUDQVIHU�VWRUHV���,G� %XW�WKH�PDQDJHUV�LJQRUHG�

KLP� DQG�0DQDJHU�6DQFKH]�NHSW�KDUDVVLQJ�(VSLQR]D�XS�XQWLO�VKH�

OHIW�IRU�PHGLFDO�OHDYH�LQ�0D\������ ,G�
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'HIHQGDQW��RQ�WKH�RWKHU�KDQG� FRQWHQGV�WKHVH�PHHWLQJV�ZHUH�

QRW�EHFDXVH�RI�(VSLQR]D¶V�FRPSODLQWV�DERXW�GLVFULPLQDWLRQ��EXW�

UDWKHU�D UHVXOW�RI�KLV�SRRU�SHUIRUPDQFH���0RW��DW�����)RU�

H[DPSOH��DW�WKH�0D\����������PHHWLQJ�KH�VDLG�KH�ZDV�VORZHU�DW�

VWRFNLQJ�VKHOYHV�EHFDXVH�RI�D�ODQJXDJH�EDUULHU�EXW GLG�QRW�

LQGLFDWH�DQ\�GLVFULPLQDWLRQ���,G� $QG�1XJJHW�RQO\�KHOG�WKH�-XQH�

��������PHHWLQJ�EHFDXVH�(VSLQR]D�WROG�0DQDJHU�%LOOLQJV�WKDW�

0DQDJHU�6DQFKH]�GLVFULPLQDWHG�DJDLQVW�KLP�E\�³PDNLQJ�KLP�IHHO�

VWXSLG�´��,G� DW�����7KH�PDLQWHQDQFH�GLUHFWRU�WUDQVODWHG�IRU�

(VSLQR]D EXW�KH�GLG�QRW�LQGLFDWH�KH�ZDV�EHLQJ�GLVFULPLQDWHG�

DJDLQVW���,G� 7KH�PHHWLQJ�IRFXVHG�RQ�KHOSLQJ�(VSLQR]D�LPSURYH�

KLV�SHUIRUPDQFH��DQG�DIWHU WKH�PHHWLQJ��1XJJHW�FRDFKHG�6DQFKH]�

RQ�KRZ�WR�SURSHUO\�JLYH�DGYLFH�WR�(VSLQR]D���,G�

'� 7HUPLQDWLRQ�RI�(PSOR\PHQW�

/DVWO\��WKH�SDUWLHV�DOVR�GLVSXWH�3ODLQWLIIV¶�WHUPLQDWLRQ�RI�

HPSOR\PHQW�DW�1XJJHW���$FFRUGLQJ�WR�3ODLQWLIIV��5DPLUH]�

&DVWHOODQR�ZDV�ILUHG�DURXQG�'HFHPEHU������EHFDXVH�1XJJHW�

WKUHDWHQHG�WR�WHUPLQDWH�WKHLU�FRQWUDFW�ZLWK�2QH�6WRS�LI�1XJJHW�

GLG�QRW�ILUH�KLP�� 2SS¶Q�DW�����(VSLQR]D��RQ�WKH�RWKHU�KDQG��

ZRUNHG�XQWLO�-XQH������ZKHQ�KH�UHOXFWDQWO\�OHIW�1XJJHW�EHFDXVH�KH�

FRXOG�QR�ORQJHU�KDQGOH�WKH�KRVWLOH�ZRUN�HQYLURQPHQW���,G�

&RQYHUVHO\��'HIHQGDQW�FRQWHQGV 5DPLUH]�&DVWHOODQRV�ZDV�RQO\�

ILUHG�E\�2QH�6WRS��EHFDXVH�RI�KLV�IDLOXUH�WR�FRPSOHWH�KLV�

FOHDQLQJ�GXWLHV�DFFRUGLQJ�WR�WKH�VHUYLFHV�FRQWUDFW�ZLWK�1XJJHW���

0RW� DW�����0RUHRYHU��(VSLQR]D�DEDQGRQHG�KLV�MRE�ZLWKRXW�HYHU�

QRWLI\LQJ�1XJJHW�WKDW�KH�ZDV�OHDYLQJ���,G� DW�����'HIHQGDQW�

FRQWHQGV�(VSLQR]D�OHIW�HDUO\�RQH�GD\�GXH�WR�D�³IDPLO\�HPHUJHQF\´�

DQG�QHYHU�UHWXUQHG���,G�
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,,� 23,1,21

$� -XGLFLDO�1RWLFH

3ODLQWLIIV�DVN�WKH�&RXUW�WR�WDNH�MXGLFLDO�QRWLFH�RI�WKH�

ZRUN�VKDULQJ�DJUHHPHQW�EHWZHHQ�WKH�&DOLIRUQLD�'HSDUWPHQW�RI�)DLU�

(PSOR\PHQW�DQG�+RXVLQJ��³')(+´��DQG�WKH�8�6��(TXDO�(PSOR\PHQW�

2SSRUWXQLW\�&RPPLVVLRQ��³((2&´���DORQJ�ZLWK�IRXU�IDFWV�LQ WKH�

DJUHHPHQW���6HH 3OI¶V�5HT��IRU�-XGLFLDO�1RWLFH��(&)�1R�������

'HIHQGDQW�GRHV�QRW�RSSRVH�WKLV�UHTXHVW���

8QGHU�)HGHUDO�5XOH�RI�(YLGHQFH������D�GLVWULFW�FRXUW�PD\�

WDNH�MXGLFLDO�QRWLFH�RI�D�IDFW�WKDW�LV�³QRW�VXEMHFW�WR�

UHDVRQDEOH�GLVSXWH�EHFDXVH�LW�FDQ�EH�DFFXUDWHO\�DQG�UHDGLO\�

GHWHUPLQHG�IURP�VRXUFHV�ZKRVH�DFFXUDF\�FDQQRW�UHDVRQDEO\�EH�

TXHVWLRQHG�´� )HG��5��(YLG������E����� ,W�LV�ZHOO�HVWDEOLVKHG�

WKDW�³D�FRXUW�PD\�WDNH�MXGLFLDO�QRWLFH�RI�PDWWHUV�RI�SXEOLF�

UHFRUG�´� /HH�Y��&LW\�RI�/RV�$QJHOHV������)��G���������������WK�

&LU�������� 7KH�')(+�DQG�((2&�ZRUN�VKDULQJ�DJUHHPHQW�LV�D�

PDWWHU�RI�SXEOLF�UHFRUG�� $V�VXFK��RWKHU�&RXUWV�KDYH�WDNHQ�

MXGLFLDO�QRWLFH�RI�WKLV�DJUHHPHQW���6HH��H�J���6DOLQJ�Y��5R\DO��

1R�������&9������7/1�()%�������:/����������DW���Q�����(�'��&DO�

6HSW������������+DXVH�Y��7KH�6DOYDWLRQ�$UP\��1R��&9�������&$6�

&:;�������:/����������DW���Q�����&�'��&DO��1RY����� ��������

6LQFH�WKLV�UHTXHVW�LV�XQRSSRVHG�DQG�VLQFH�LW�LV�SURSHU�XQGHU�

)HGHUDO�5XOH�RI�(YLGHQFH������WKH�&RXUW�*5$176�3ODLQWLIIV¶�

UHTXHVW�

%� (YLGHQWLDU\�2EMHFWLRQV

7KH�3DUWLHV�UDLVH�QXPHURXV�HYLGHQWLDU\�REMHFWLRQV�LQ�WKHLU�

2SSRVLWLRQ�DQG�5HSO\�EULHIV���6HH (&)�1RV���������������7KLV�

&RXUW�KDV�UHYLHZHG�WKH�SDUWLHV¶�HYLGHQWLDU\�REMHFWLRQV�EXW�
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GHFOLQHV�WR�LQGLYLGXDOO\�UXOH�RQ�HDFK�RQH���6LQFH�³FRXUWV�VHOI�

SROLFH�HYLGHQWLDU\�LVVXHV�RQ�PRWLRQV�IRU�VXPPDU\�MXGJPHQW�´�D�

IRUPDO�HYLGHQWLDU\�UXOLQJ�LV�XQQHFHVVDU\�WR�WKH�GHWHUPLQDWLRQ�RI�

WKHVH�PRWLRQV���+HQU\�Y��&HQWUDO�)UHLJKW�/LQHV��,QF���1R�������

FY�������������:/����������DW�����(�'��&DO��-XQH������������

&� /HJDO�6WDQGDUG

6XPPDU\�MXGJPHQW�LV�DSSURSULDWH��ZKHQ�WKH�PRYLQJ�SDUW\�

³VKRZV�WKDW�WKHUH�LV�QR�JHQXLQH�GLVSXWH�DV�WR�DQ\�PDWHULDO�IDFW�

DQG�WKH�PRYDQW�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ�´��

)HG��5��&LY��3�����D����7KH�PRYLQJ�SDUW\�EHDUV�WKH�EXUGHQ�RI�

³LQIRUPLQJ�WKH�FRXUW�RI�WKH�EDVLV�IRU�LWV�PRWLRQ�DQG�LGHQWLI\LQJ�

>WKH�GRFXPHQWV@�ZKLFK�LW�EHOLHYHV�GHPRQVWUDWH�WKH�DEVHQFH�RI�D�

JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�´��&HORWH[�&RUS��Y��&DWUHWW������

����������������LQWHUQDO�TXRWDWLRQV�RPLWWHG����$�IDFW�LV�

³PDWHULDO´�LI�LW�³PLJKW�DIIHFW�WKH�RXWFRPH�RI�WKH�VXLW�XQGHU�WKH�

JRYHUQLQJ�ODZ�´��$QGHUVRQ�Y��/LEHUW\�/REE\��,QF�������8�6�������

�������������0RUHRYHU��³>W@KH�HYLGHQFH�RI�WKH�QRQ�PRYDQW�LV�WR�

EH�EHOLHYHG��DQG�DOO�MXVWLILDEOH�LQIHUHQFHV�DUH�WR�EH�GUDZQ�LQ�

KLV�IDYRU�´��,G� DW�����

,I�WKH�PRYLQJ�SDUW\�PHHWV�LWV�LQLWLDO�EXUGHQ��WKH�EXUGHQ�

VKLIWV�WR�WKH�RSSRVLQJ�SDUW\�WR�HVWDEOLVK�WKDW�³WKHUH�LV�D�

JHQXLQH�LVVXH�IRU�WULDO�´��,G� DW������ $Q�LVVXH�RI�IDFW�LV�

JHQXLQH�LI�³WKH�HYLGHQFH�LV�VXFK�WKDW�D�UHDVRQDEOH�MXU\�FRXOG�

UHWXUQ�D�YHUGLFW�IRU�WKH�QRQPRYLQJ�SDUW\�´��,G�

'� $QDO\VLV

�� ([KDXVWLRQ�RI�$GPLQLVWUDWLYH�5HPHGLHV

'HIHQGDQW�DUJXHV�3ODLQWLIIV�KDYH�QRW�H[KDXVWHG�WKHLU�

DGPLQLVWUDWLYH�UHPHGLHV�ZLWK�UHVSHFW�WR�WKHLU�)(+$�FODLPV��
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EHFDXVH�WKH\�GLG�QRW�REWDLQ�5LJKW�WR�6XH�1RWLFHV IURP�WKH�

'HSDUWPHQW�RI�)DLU�(PSOR\PHQW�DQG�+RXVLQJ��')(+� SULRU�WR�ILOLQJ�

WKLV�VXLW�� 0RW�DW�������3ODLQWLIIV�DUJXH�DQ�DGPLQLVWUDWLYH�

HUURU�DW�WKH�')(+�SUHYHQWHG�WKHP�IURP�REWDLQLQJ�WKH�QRWLFHV��VR�

WKH\�VKRXOG�QRW�EH�SHQDOL]HG�IRU�D�PLVWDNH�WKH\�GLG�QRW�FRPPLW���

2SS¶Q�DW������

7R�EULQJ�D�FLYLO�DFWLRQ�XQGHU�)(+$��³WKH�DJJULHYHG�SHUVRQ�

PXVW�H[KDXVW�WKH�DGPLQLVWUDWLYH�UHPHGLHV�SURYLGHG�E\�ODZ�´��

5RGULJXH]�Y��$LUERUQH�([SUHVV������)��G������������WK &LU��

��������$FFRUGLQJO\��WKH�HPSOR\HH PXVW�ILOH�D�ZULWWHQ�FKDUJH�

ZLWK�')(+�ZLWKLQ�RQH�\HDU�RI�WKH�DOOHJHG�XQODZIXO�HPSOR\PHQW�

GLVFULPLQDWLRQ���&DO��*RY¶W�&RGH�� ��������,I�DIWHU�����GD\V�

IURP�ILOLQJ�WKH�FRPSODLQW�')(+�GRHV�QRW�LVVXH�D�FLYLO�DFWLRQ

DJDLQVW�WKH�HPSOR\HU��LW VKDOO�QRWLI\�WKH�HPSOR\HH LQ�ZULWLQJ�

³WKDW�LW�ZLOO�XVH��RQ�UHTXHVW��WKH�ULJKW�WR�VXH�QRWLFH�´��,G� DW�

� ������E��� ,I�WKH�HPSOR\HH�GRHV�QRW�PDNH�VXFK�D�UHTXHVW��WKH�

')(+�PXVW LVVXH�WKH�QRWLFH�QR�ODWHU�WKDQ�RQH�\HDU�DIWHU�WKH�

ILOLQJ�RI�WKH�FRPSODLQW���,G� 5HJDUGOHVV�RI�KRZ�LW�LV�REWDLQHG��

WKH�QRWLFH�LV�D�³SUHUHTXLVLWH�WR�MXGLFLDO�DFWLRQ�´��5RMR�Y��

.OLJHU�����&DO���G�����������������0RUHRYHU��WKH�HPSOR\HH�PXVW�

ILOH�D�FODLP�IRU�YLRODWLRQ�RI�WKH�)(+$�ZLWKLQ�RQH�\HDU�RI�

UHFHLSW�RI�WKH�ULJKW�WR�VXH�QRWLFH�IURP�WKH�')(+���,G� DW�

� ������G�����

3ODLQWLIIV 5DPLUH]�&DVWHOODQRV�DQG�(VSLQR]D�WLPHO\�GXDO�

ILOHG�DQ�DGPLQLVWUDWLYH�FKDUJH�ZLWK�WKH�((2&�DQG�')(+�RQ�2FWREHU�

��������DQG�0DUFK���� ������UHVSHFWLYHO\���0RW��DW�����

3ODLQWLIIV�UHTXHVWHG DQG�REWDLQHG 5LJKW�WR�6XH�1RWLFHV IURP�WKH�

((2&�RQ�$SULO����������DQG�0D\����������UHVSHFWLYHO\���,G�
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3ODLQWLIIV¶�WKHQ ILOHG�WKLV�VXLW�RQ�0D\������������&RPSO���(&)�

1R������+RZHYHU��WKH\�KDG�QRW�\HW�REWDLQHG�5LJKW�WR�6XH�QRWLFHV�

IURP�WKH�')(+²D�SUHUHTXLVLWH�WR�ILOLQJ�WKHLU�)(+$�FODLPV�EHIRUH�

WKLV�&RXUW���,Q�IDFW��3ODLQWLIIV�RQO\�UHTXHVWHG�WKHLU�QRWLFHV�

IURP�WKH�')(+ LQ $SULO������ DIWHU�'HIHQGDQW¶V�DWWRUQH\�EURXJKW�

WKH�ODFN�RI�QRWLFH WR�WKHLU�DWWHQWLRQ���0RW DW������7KH�')(+�

LVVXHG�WKHLU�QRWLFHV�VKRUWO\�DIWHU��VWDWLQJ�WKH\�GLG�QRW�SURYLGH�

WKHP�VRRQHU�EHFDXVH�RI�DQ�DGPLQLVWUDWLYH�HUURU���2SS¶Q�DW������

'HIHQGDQW�DUJXHV�REWDLQLQJ�WKHLU�QRWLFHV�IURP�WKH�')(+

QHDUO\�D�\HDU�DIWHU�ILOLQJ�WKHLU�VXLW��GRHV�QRW�UHPHG\�

3ODLQWLIIV¶ IDLOXUH�WR�LQLWLDOO\�PHHW�WKDW�H[KDXVWLRQ�

UHTXLUHPHQW���5HSO\����� ,QGHHG��DOWKRXJK�3ODLQWLIIV¶�KDG�WKHLU�

((2&�ULJKW�WR�VXH�OHWWHU SULRU�WR�FRPPHQFLQJ�WKLV VXLW��DQ�((2&�

QRWLFH�³GRHV�QRW�VDWLVI\�WKH�MXULVGLFWLRQDO�UHTXLUHPHQW�RI�

H[KDXVWLRQ�RI�UHPHGLHV�DV�WR�)(+$�FODLPV�´��0RW��DW����TXRWLQJ�

$OEHUWL�Y��&LW\�	�&RXQFLO�RI�6DQ�)UDQFLVFR�6KHULII¶V�'HSW������

)��6XSS���G�������������1�'��&DO���������� ,QVWHDG��DQ ((2&�

QRWLFH�RQO\ VDWLVILHV�WKH H[KDXVWLRQ�UHTXLUHPHQWV�IRU�³DFWLRQ>V@�

EDVHG�RQ�7LWOH�9,,�´��0DUWLQ�Y��/RFNKHHG�0LVVLOHV�	�6SDFH�&R���

���&DO��$SS���WK ��������������������$FFRUGLQJO\��3ODLQWLIIV�

QHHGHG�WR�KDYH�REWDLQHG�WKHLU�')(+ QRWLFHV�SULRU WR�FRPPHQFLQJ�

WKLV�VXLW�WR�SURSHUO\�H[KDXVW�WKHLU�UHPHGLHV���

0RUHRYHU��WKH ')(+¶V�DGPLQLVWUDWLYH�HUURU�GRHV�QRW�H[FXVH�

3ODLQWLIIV¶�IDLOXUH�WR�H[KDXVW�DGPLQLVWUDWLYH�UHPHGLHV���7KH�

')(+�ZDV�UHTXLUHG�WR�LVVXH�QRWLFHV��HYHQ�LI�3ODLQWLIIV�GLG�QRW�

UHTXHVW�WKHP� ³XSRQ�FRPSOHWLRQ�RI�WKHLU�LQYHVWLJDWLRQ��DQG�QRW�

ODWHU�WKDQ�RQH�\HDU�DIWHU�>WKH�FKDUJHV�ZHUH�ILOHG@�´��&DO��*RY¶W�

&RGH�� ������E����7KHUHIRUH��WKH ')(+ GLG�HUU E\ LVVXLQJ�WKH�
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QRWLFHV�RQ�$SULO�������VLQFH�LW�VKRXOG�KDYH�LVVXHG�WKHP�E\�

2FWREHU������DQG�0DUFK������ D�\HDU�DIWHU�WKH�FKDUJHUV�KDG�EHHQ�

ILOHG���%XW�WKLV�HUURU�LV�QRW�WR�EODPH�IRU�3ODLQWLIIV¶�IDLOXUH���

3ODLQWLIIV�VKRXOG�KDYH�UHTXHVWHG�WKH�QRWLFHV�EHIRUH WKH\�ILOHG�

VXLW�LQ�0D\�������MXVW�DV�WKH\�GLG�ZLWK�WKH�((2&���3ODLQWLIIV�

KDYH�QRW�HYHQ�FRQWHQGHG�WKDW�WKH\�HYHU�UHTXHVWHG�WKHLU�QRWLFHV�

SULRU�WR�FRPPHQFLQJ�WKLV�VXLW���6HH 2SS¶Q� $FFRUGLQJO\��

3ODLQWLIIV¶�UHOLDQFH�RQ�*UDQW�Y��&RPS��86$��,QF���LV�PLVSODFHG�

����&DO��$SS���WK�������������H[FXVLQJ�SODLQWLII¶V�IDLOXUH�WR�

REWDLQ�QRWLFH�RI�ULJKW�WR�VXH��EHFDXVH�VKH�ILOHG�WKH�VXLW�DIWHU

WKH�')(+�ZDV�UHTXLUHG�WR�LVVXH�WKH�QRWLFH�����

7KH�&RXUW�ILQGV�3ODLQWLIIV¶�)(+$�FODLPV�IDLO�DV�D�PDWWHU�RI�

ODZ��EHFDXVH�WKH\�GLG�QRW�H[KDXVW�WKHLU�DGPLQLVWUDWLYH�UHPHGLHV�

EHIRUH�ILOLQJ�WKRVH FODLPV���7KH�&RXUW�WKHUHIRUH�*5$176�VXPPDU\�

MXGJPHQW�RQ�3ODLQWLIIV¶�WKLUG�DQG�VL[WK�FDXVHV�RI�DFWLRQ�

�� 3ODLQWLII�5DPLUH]�&DVWHOODQRV¶ (PSOR\PHQW

'HIHQGDQW�DUJXHV�3ODLQWLII�5DPLUH]�&DVWHOODQRV¶ FODLPV

DJDLQVW�1XJJHW�DOVR�IDLO�DV�D�PDWWHU�RI�ODZ�EHFDXVH�KH�ZDV�QRW�D�

1XJJHW�HPSOR\HH���0RW��DW�����3ODLQWLIIV��RQ�WKH�RWKHU�KDQG�

DUJXH�'HIHQGDQWV�1XJJHW�DQG�2QH�6WRS�MRLQWO\ HPSOR\HG�3ODLQWLII�

5DPLUH]�&DVWHOODQRV���2SS¶Q������

D� $SSOLFDEOH�(PSOR\PHQW�7HVW

7KH�SDUWLHV�GR�QRW�GLVSXWH�WKDW�FRXUWV�PXVW�DSSO\�WKH�

FRPPRQ�ODZ�WHVW��LQ�ERWK�7LWOH�9,,�DQG�6HFWLRQ������FODLPV��WR�

GHWHUPLQH�ZKHWKHU�D�GHIHQGDQW�LV�D�MRLQW�HPSOR\HU���5HSO\�DW���

Q�����2SS¶Q�DW������7KH\�GR�GLVSXWH��KRZHYHU��ZKLFK FRPPRQ�ODZ�

WHVW�WKH�&RXUW�VKRXOG�DGRSW���3ODLQWLIIV�DUJXH�WKH�&RXUW�VKRXOG�

DGRSW�WKH�FRPPRQ�ODZ�DJHQF\�WHVW�DGRSWHG�E\�WKH�1LQWK�&LUFXLW�LQ�
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8�6��(TXDO�(PSOR\PHQW�2SSRUWXQLW\�&RPPLVVLRQ�Y��*OREDO�+RUL]RQV��

,QF�������)��G�������WK &LU����������&RQYHUVHO\��'HIHQGDQW�

DUJXHV�WKH�&RXUW�VKRXOG�QRW�UHO\�VROHO\ RQ�WKDW�DQDO\VLV�DQG

VKRXOG�LQVWHDG�DOVR�FRQVLGHU�FDVH�ODZ�LQ�RWKHU�FLUFXLWV���5HSO\�

DW������7KH�&RXUW�GLVDJUHHV���

6XSUHPH�&RXUW�SUHFHGHQW�GLFWDWHV�WKDW�³WKH�FRPPRQ�ODZ�

DJHQF\ WHVW´ JRYHUQV�ZKHQ�VWDWXWHV OLNH�7LWOH�9,,� ³GR�QRW�

PHDQLQJIXOO\�GHILQH�WHUPV�OLNH�µHPSOR\HU¶�DQG�µHPSOR\HH�¶´��

*OREDO�+RUL]RQ������)��G�DW�������$FFRUGLQJO\��WKH�1LQWK�&LUFXLW�

H[SUHVVO\�GHFLGHG�³WKH�FRPPRQ�ODZ�DJHQF\�WHVW�LV�WKH�PRVW�

DSSURSULDWH�RQH�IRU�7LWOH�9,,�SXUSRVHV�´� ,G� $QG ZKLOH�WKH�

FRXUW�GLG�ORRN�WR�WKH�)LIWK�DQG�6HYHQWK�&LUFXLWV¶�DQDO\VLV�ZKHQ�

FRQVLGHULQJ�DXWRPDWLF�OLDELOLW\�RI�D�MRLQW�HPSOR\HU��LW�RQO\�GLG�

VR�WR�H[SUHVVO\�DGRSW�WKDW�VWDQGDUG���,G� ,Q�RWKHU�ZRUGV��MXVW�

DV�LW�KDG�H[SUHVVO\�GHFLGHG�WKDW�LQ�WKH�1LQWK�&LUFXLW�WKH�

FRPPRQ�ODZ�DJHQF\�WHVW�JRYHUQV��LW�DOVR�H[SUHVVO\�GHFLGHG�WKDW�

RQH�MRLQW�HPSOR\HU�LV�QRW�DXWRPDWLFDOO\�OLDEOH�IRU�WKH�DFWLRQV�

RI�WKH�RWKHU���,G� 7KLV�&RXUW�LV�ERXQG�E\�WKRVH�WZR�

FRQFOXVLRQV���$FFRUGLQJO\��WKH�&RXUW�QHHG�QRW�ORRN�HOVHZKHUH��DV�

'HIHQGDQW�SOHDGV��ZKHQ�DQDO\]LQJ�MRLQW�HPSOR\PHQW���$V�RWKHU�

FRXUWV�ZLWKLQ�WKLV�FLUFXLW�KDYH�GRQH��WKLV &RXUW�ZLOO�RQO\�

HPSOR\�WKH�1LQWK�&LUFXLW�DQDO\VLV�DV�VHW�IRUWK�LQ�*OREDO�

+RUL]RQV���6HH�H�J���+RUQ�Y��([SHULV�86 ,QF���1R�����FY�������

�����:/����������DW����(�'��&DO��-XO\�����������DGRSWHG�E\�WKLV�

FRXUW��1R�����FY������������:/����������(�'��&DO� 2FW�����������

VHH�DOVR 'L�D]�Y��7HVOD��,QF���1R�������FY�������������:/�

���������DW����1�'��&DO��'HF�������������

���
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E� $QDO\VLV

8QGHU�WKH�FRPPRQ�ODZ�DJHQF\�WHVW��³WKH�SULQFLSDO�JXLGHSRVW´�

LV�WKH�HOHPHQW�RI�FRQWURO�´��*OREDO�+RUL]RQV������)��G�DW�������

7KH�HOHPHQW�RI�FRQWURO�LV�³WKH�H[WHQW�RI�FRQWURO�WKDW�RQH�PD\�

H[HUFLVH�RYHU�WKH�GHWDLOV�RI�WKH�ZRUN�RI�WKH�RWKHU�´��,G�

�TXRWLQJ�&ODFNDPDV�*DVWURHQWHURORJ\�$VVRF���3�&��9��:HOOV������

8�6���������������������&RXUWV�FRQVLGHU�WKH�IROORZLQJ�QRQ�

H[KDXVWLYH�OLVW�RI�IDFWRUV�ZKHQ�DQDO\]LQJ�FRQWURO��

WKH�VNLOO�UHTXLUHG��WKH�VRXUFH�RI�WKH�LQVWUXPHQWDOLWLHV�
DQG�WRROV��WKH�ORFDWLRQ�RI�WKH�ZRUN��WKH�GXUDWLRQ�RI�
WKH�UHODWLRQVKLS�EHWZHHQ�WKH�SDUWLHV��ZKHWKHU�WKH�
KLULQJ�SDUW\�KDV�WKH�ULJKW�WR�DVVLJQ�DGGLWLRQDO�
SURMHFWV�WR�WKH�KLUHG�SDUW\��WKH�H[WHQW�RI�WKH�KLUHG�
SDUW\¶V�GLVFUHWLRQ�RYHU�ZKHQ�DQG�KRZ�ORQJ�WR�ZRUN��WKH�
PHWKRG�RI�SD\PHQW��WKH�KLUHG�SDUW\¶V�UROH�LQ�KLULQJ�DQG�
SD\LQJ�DVVLVWDQWV��ZKHWKHU�WKH�ZRUN�LV�SDUW�RI�WKH�
UHJXODU�EXVLQHVV�RI�WKH�KLULQJ�SDUW\��ZKHWKHU�WKH�
KLULQJ�SDUW\�LV�LQ�EXVLQHVV��WKH�SURYLVLRQ�RI�HPSOR\HH�
EHQHILWV��DQG�WKH�WD[�WUHDWPHQW�RI�WKH�KLUHG�SDUW\�

,G� 1R RQH�IDFWRU�LV�GHFLVLYH��³DOO�RI�WKH�LQFLGHQWV�RI�

WKH�UHODWLRQVKLS�PXVW�EH�DVVHVVHG�DQG�ZHLJKHG�´��,G�

3ODLQWLIIV�DUJXH�'HIHQGDQW MRLQWO\�HPSOR\HG�3ODLQWLII�

5DPLUH]�&DVWHOODQRV�ZLWK�2QH�6WRS��EHFDXVH�1XJJHW DVVHUWHG�

VLJQLILFDQW�FRQWURO�RYHU�KLP���2SS¶Q�DW������)RU�H[DPSOH�

3ODLQWLII�DUJXHV������1XJJHW�VXSHUYLVRUV�DQG�PDQDJHUV�GHWHUPLQHG�

WKH�TXDOLW\�RI�DQG�LQVWUXFWHG�5DPLUH]�&DVWHOODQRV¶V�ZRUN����� KH�

ZRUNHG�ZLWK�1XJJHW�HPSOR\HHV�GDLO\������KH�UDUHO\�FRPPXQLFDWHG�

ZLWK�2QH�6WRS� ����1XJJHW�SURYLGHG�PRVW�RI�KLV�FOHDQLQJ�

VXSSOLHV� DQG�����1XJJHW�DVVLJQHG�ZRUN�WR�KLP�DQG�GHWHUPLQHG�KH�

FRXOG�QR�ORQJHU ZRUN�IRU�WKHP���,G�

'HIHQGDQW�GLVSXWHV�DOO�RI�WKLV��ZKLOH�DW�WKH�VDPH�WLPH�

DUJXLQJ WKDW�WKHUH�LV�QR JHQXLQH�LVVXH�RI�PDWHULDO IDFW���5HSO\�

DW�������'HIHQGDQW�FRQWHQGV�IRU�LQVWDQFH�WKDW����� 5DPLUH]�
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&DVWHOODQRV FRPPXQLFDWHG�ZLWK�2QH�6WRS�DW�OHDVW�RQFH�D�GD\��

��� SURYLGLQJ�KLP�ZLWK�FOHDQLQJ�VXSSOLHV�GRHV�QRW�VXSSRUW�KH�ZDV�

MRLQW�HPSOR\HG�E\�1XJJHW������QRW�JUDQWLQJ�KLP�DFFHVV�WR�WKH�

VWRUH�ZLWKRXW�D�1XJJHW�HPSOR\HH�LPSOLHV�KH�LV�QRW D�1XJJHW�

HPSOR\HH������2QH�6WRS�KLULQJ KLP�WR�FOHDQ�1XJJHW¶V�IORRUV��

LPSOLHV�LW�LV�RXWVLGH�WKH�VFRSH�RI�1XJJHW�HPSOR\HHV�WR�FOHDQ�

IORRUV��DQG�����WKH�DZDUG�1XJJHW�JDYH�3ODLQWLII�LV�MXVW�D�QLFH�

³VHQWLPHQW�´�EXW�QRW�DQ�LQGLFDWLRQ�RI�FRQWURO���,G� 'HIHQGDQW�

WKHUHIRUH�SRVLWV�³WKHVH�IDFWV�GHPRQVWUDWH�1XJJHW�GLG�QRW�KDYH�

WKH�OHYHO�RI�FRQWURO�QHFHVVDU\�IRU�D�ILQGLQJ�RI�MRLQW�HPSOR\HU�

VWDWXV�´��5HSO\�DW������

%XW�³>F@UHGLELOLW\�GHWHUPLQDWLRQV��WKH�ZHLJKLQJ�RI�WKH�

HYLGHQFH��DQG�WKH�GUDZLQJ�RI�OHJLWLPDWH�LQIHUHQFHV�IURP�WKH�

IDFWV�DUH�MXU\�IXQFWLRQV�´�QRW�IXQFWLRQV IRU�WKLV�&RXUW���

$QGHUVRQ������8�6��DW�������'HIHQGDQW�FDQQRW�KDYH�LWV�FDNH�DQG�

HDW�LW�WRR���%\�GLVSXWLQJ�3ODLQWLIIV¶�IDFWV�LQ�D�OHQJWK\�WKUHH�

SDJH�DQDO\VLV��'HIHQGDQW�LPSOLFLWO\�DGPLWV WKHUH DUH�JHQXLQH�

LVVXHV RI�PDWHULDO IDFW���:KHWKHU 'HIHQGDQW�MRLQWO\�HPSOR\HG

3ODLQWLII�5DPLUH]�&DVWHOODQRV LV�IRU�D�MXU\�WR�GHFLGH���7KH�

&RXUW WKHUHIRUH GHQLHV VXPPDU\�MXGJPHQW�RQ�5DPLUH]�&DVWHOODQRV¶�

FODLPV�RQ�WKLV�EDVLV DQG�GRHV�QRW�QHHG�WR DGGUHVV�3ODLQWLIIV¶�

DOWHUQDWLYH�WKLUG�SDUW\�LQWHUIHUHQFH�DUJXPHQW���6HH 2SS¶Q�DW������

�� +RVWLOH�:RUN�(QYLURQPHQW

'HIHQGDQW�VHHNV�VXPPDU\�MXGJPHQW�RQ�3ODLQWLIIV¶ ILUVW�DQG�

VHFRQG�FDXVHV�RI�DFWLRQ�XQGHU�7LWOH�9,,�DQG�6HFWLRQ����� IRU�

KRVWLOH�ZRUN�HQYLURQPHQW�� 0RW��DW������3ODLQWLIIV��LQ�WKHLU�

RSSRVLWLRQ��DUJXH�WKH\�FDQ�HVWDEOLVK�D�SULPD�IDFLH�FDVH�RI�

KRVWLOH�ZRUN�HQYLURQPHQW���2SS¶Q�DW������
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6HFWLRQ������JXDUDQWHHV�³DOO�SHUVRQV´�WKH�VDPH�ULJKW�³WR�

PDNH�DQG�HQIRUFH�FRQWUDFWV�´�����8�6�&��� �������$�KRVWLOH�ZRUN�

HQYLURQPHQW�YLRODWHV�WKLV�JXDUDQWHH�E\�LQWHUIHULQJ ZLWK�³WKH�

HQMR\PHQW�RI�DOO�EHQHILWV�������DQG�FRQGLWLRQV�RI�WKH�

FRQWUDFWXDO�>HPSOR\PHQW@�UHODWLRQVKLS�´��0DQDWW�Y��%DQN�RI�

$PHULFD��1$������)��G������������WK &LU����������6LPLODUO\��

7LWOH�9,,�RI�WKH�&LYLO�5LJKWV�$FW�RI������PDNHV�LW�XQODZIXO�IRU�

DQ�HPSOR\HU�WR�GLVFULPLQDWH�DJDLQVW�DQ\�LQGLYLGXDO�³EHFDXVH�RI�

VXFK�LQGLYLGXDO
V�UDFH��FRORU��UHOLJLRQ��VH[��RU�QDWLRQDO�

RULJLQ�´� ���8�6�&�� ����H�����$FFRUGLQJO\��7LWOH�9,,�SURKLELWV�

DQ�HPSOR\HU�IURP�³UHTXLULQJ�SHRSOH�WR�ZRUN LQ�D�GLVFULPLQDWRULO\�

KRVWLOH�RU�DEXVLYH�HQYLURQPHQW�´��+DUULV�Y��)RUNOLIW�6\V���,QF���

����8�6������������������

7KH�1LQWK�&LUFXLW�HYDOXDWHV�6HFWLRQ������FODLPV�DQG�7LWOH�

9,,�FODLPV�XQGHU�WKH�VDPH�VWDQGDUG�� 0DQDWW������)��G�DW�������

7R�HVWDEOLVK�D�SULPD�IDFLH�KRVWLOH�ZRUN�HQYLURQPHQW�XQGHU�HLWKHU�

VWDWXWH��3ODLQWLIIV�PXVW�VKRZ������WKH\�ZHUH�VXEMHFWHG�WR�YHUEDO�

RU�SK\VLFDO�FRQGXFW�EHFDXVH�RI�WKHLU�UDFH�RU�QDWLRQDO�RULJLQ��

��� WKH�FRQGXFW�ZDV�XQZHOFRPH��DQG�����WKH�FRQGXFW�ZDV�

VXIILFLHQWO\�VHYHUH�RU�SHUYDVLYH�WR�DOWHU�WKH�FRQGLWLRQV�RI�

3ODLQWLIIV¶�HPSOR\PHQW�DQG�FUHDWH�DQ�DEXVLYH�ZRUN�HQYLURQPHQW���

9D]TXH]�Y��&RXQW\�RI�/RV�$QJHOHV������)��G������������WK &LU��

������� /DVWO\��HYHQ�LI�D�KRVWLOH�ZRUNLQJ�HQYLURQPHQW�H[LVWV��

³DQ�HPSOR\HU�LV�RQO\�OLDEOH�IRU�IDLOLQJ�WR�UHPHG\�KDUDVVPHQW�RI�

ZKLFK�LW�NQRZV�RU�VKRXOG�NQRZ�´��,G� 7KH�&RXUW�DGGUHVVHV HDFK�

IDFWRU�LQ�WXUQ��

D� 6WDWXWH�RI�/LPLWDWLRQV

:KHQ�DGGUHVVLQJ�WKH�KRVWLOH�ZRUN�HQYLURQPHQW FODLP��
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'HIHQGDQW�PDNHV�D�EULHI�RQH�VHQWHQFH�DUJXPHQW�WKDW�3ODLQWLIIV�

GLG�QRW�PHHW�WKH�7LWOH�9,,�VWDWXWH�RI�OLPLWDWLRQV�UHTXLUHPHQW���

0RW�������6SHFLILFDOO\��'HIHQGDQW�DUJXHV�3ODLQWLII�(VSLQR]D�LV�

EDUUHG�EHFDXVH�KH�³ILOHG�KLV�DGPLQLVWUDWLYH�FKDUJH�ZLWK�WKH�((2&�

LQ�0DUFK�������PRUH�WKDQ�RQH�\HDU�DIWHU�KH�ODVW�FODLPV�WR�KDYH�

H[SHULHQFHG�KDUDVVPHQW�DW�1XJJHW�´��,G�

$Q�HPSOR\HH�PXVW�ILOH�DQ�XQODZIXO�HPSOR\PHQW�SUDFWLFH�ZLWK�

WKH�((2&�ZLWKLQ�����GD\V�RI�WKH�DOOHJHG�XQODZIXO�SUDFWLFH������

8�6�&�� ����H���H������VHH�DOVR 1DWLRQDO�5��5��3DVVHQJHU�&RUS��

Y��0RUJDQ������8�6����������������������³(DFK�GLVFULPLQDWRU\�DFW�

VWDUWV�D�QHZ�FORFN�IRU�ILOLQJ�FKDUJHV�´��0RUJDQ������DW�������

$FFRUGLQJO\��WKH�FKDUJH�PXVW�EH�ILOHG�ZLWKLQ�WKH�����GD\�WLPH�

SHULRG�DIWHU�D�GLVFUHWH�GLVFULPLQDWRU�DFW�RFFXUUHG���,G�

+HUH��'HIHQGDQW�DUJXHV�(VSLQR]D¶V�FODLPV�DUH�XQWLPHO\�

EHFDXVH�³WKH�DOOHJHG�KDUDVVLQJ�FRPPHQWV´�RFFXUUHG�³FHUWDLQO\�QR�

ODWHU�WKDQ�PLG������´��0RW��DW������3ODLQWLIIV�FRQWHQG�'HIHQGDQW�

VXEMHFWHG�(VSLQR]D�WR�³UDFLVW�FRPPHQWV´�XQWLO�³DW�OHDVW�PLG�

�����´��0RW��DW������7KDW�WKH�SDUWLHV�GLVSXWH�WKH�H[DFW�WLPHOLQH�

LV�D�JHQXLQH�GLVSXWH�RI�IDFW���1HYHUWKHOHVV��LI�WKH�ODVW�

KDUDVVLQJ�FRPPHQW�RFFXUUHG�LQ�PLG�������WKHQ�LW�IDOOV�VTXDUHO\�

ZLWKLQ�WKH�����GD\�UHTXLUHPHQW�IURP�0DUFK��������$FFRUGLQJO\��

WKH�&RXUW�GHQLHV VXPPDU\�MXGJPHQW�RQ�3ODLQWLII�(VSLQR]D¶V�7LWOH�

9,,�FODLPV�RQ�WKLV�EDVLV��

E� 8QZHOFRPHG�'LVFULPLQDWRU\�&RQGXFW

3ODLQWLIIV�DUJXH�WKH\�ZHUH�VXEMHFWHG�DOPRVW�GDLO\�WR�³DQWL�

LPPLJUDQW�LQVXOWV��MRNHV��DQG�FRPPHQWV��DV�ZHOO DV ������RWKHU�

KDUDVVLQJ�FRQGXFW�´��2SS¶Q�DW������3ODLQWLII�(VSLQR]D�DUJXHV�

WKLV�KDUDVVPHQW�HQGXUHG�WKURXJKRXW�KLV�HPSOR\PHQW�IURP������
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WKURXJK��������,G� 'HIHQGDQW¶V�PDLQWHQDQFH�GLUHFWRU 0DUWLQH]��

DV�ZHOO�DV�PDQDJHUV�%LOOLQJV�DQG�6DQFKH]��DOO�PDGH�³QXPHURXV�

GLVSDUDJLQJ�DQG�UDFLDO�FRPPHQWV�DERXW�/DWLQRV�´��,G� )RU�

LQVWDQFH��0DQDJHU�%LOOLQJV�VDLG�0H[LFDQV�DUH�³FKRORV�´�

FULPLQDOV��DQG�WKDW�WKHLU�ZRUN�LV�³VKLW�´��,G� DW������0RUHRYHU��

0DQDJHU�6DQFKH]�VDLG�/DWLQRV�DUH�³JDUEDJH�´�GR�EDG�ZRUN��DQG�

VWHDO�MREV�IURP�$PHULFDQV���,G�

3ODLQWLII�5DPLUH]�&DVWHOODQRV�OLNHZLVH�DUJXHV�KH ZDV�

VXEMHFWHG�WR�VLPLODU UDFLDO�GLVFULPLQDWLRQ���,G� +H�FRQWHQGV�

WKDW�1XJJHW¶V�QLJKW�PDQDJHUV�LQVXOWHG�KLP��FDOOHG�KLP�QDPHV��DQG�

PRFNHG�KLV�QDWLYH�ODQJXDJH��WKURXJKRXW�WKH����PRQWK�SHULRG�KH�

ZRUNHG�WKHUH���,G� )RU�H[DPSOH��0DQDJHU�%LOOLQJV�DVNHG�KLP�LI

KH�ZDV�³VKRSSLQJ�´�³ORRNLQJ�IRU�IRRG�´�RU�³HDWLQJ�IRRG´�DIWHU�

5DPLUH]�&DVWHOODQRV�GLVFDUGHG�JDUEDJH��EHFDXVH�WKDW�LV�ZKDW�

³6DOYDGRULDQ�JX\V�GR�´��,G� +H�DOVR�WROG�KLP�WKDW�³6DOYDGRULDQ�

JX\V�DUH�XVHG�WR�ORRNLQJ�DW�GLUW\�IORRUV�´��,G� $QG�KH�FDOOHG�

KLP�D�³FDEUyQ�´�D�GHURJDWRU\�6SDQLVK�ZRUG�DNLQ�WR�³GXPEDVV�´��

,G� 0DQDJHU�%LOOLQJV�DOVR�LQWHQWLRQDOO\�UDQ�LQWR�5DPLUH]�

&DVWHOODQRV¶V�VKRXOGHU�DV�WKH\�ZDONHG�GRZQ�WKH�DLVOH��VWDWLQJ�

³6DOYDGRULDQV�WKLQN�WKH\�DUH�WRXJK�´��,G� 0RUHRYHU��ERWK�

6DQFKH]�DQG�%LOOLQJV�WROG�3ODLQWLII�WKDW�6DOYDGRULDQV�DUH�³OD]\´�

DQG�³EDG�ZRUNHUV�´��,G� 6DQFKH]�HYHQ�ZHQW�DV�IDU�DV�WR�DFFXVH�

KLP�RI�WKHIW���,G�

'HIHQGDQW�GRHV�QRW�QHFHVVDULO\�GLVSXWH�WKDW�WKHUH�ZDV�VXFK�

GLVFULPLQDWRU\�FRQGXFW²LW�RQO\�GLVSXWHV�WKDW�LW�ZDV�HYHU�PDGH�

DZDUH�RI�WKLV�DOOHJHG�KDUDVVPHQW���6HH 0RW���$FFRUGLQJO\��WKH�

&RXUW�ILQGV LQ YLHZLQJ�WKH�IDFWV�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�

3ODLQWLIIV��D�MXU\�FRXOG�ILQG�3ODLQWLIIV�KDYH�VKRZQ�WKH\�ZHUH�
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VXEMHFWHG�WR�YHUEDO�DQG�SK\VLFDO�KDUDVVLQJ�FRQGXFW�RQ�DFFRXQW�RI�

WKHLU�UDFH�DQG�QDWLRQDO�RULJLQ���1HLWKHU�SDUW\�DGGUHVVHV�WKH�

LVVXH�RI ZKHWKHU�WKLV�FRQGXFW�ZDV�³XQZHOFRPHG�´��%XW�EDVHG�RQ�

WKH�QDWXUH�RI�WKH�FRQGXFW�WKH�&RXUW�SUHVXPHV IRU�SXUSRVHV�RI�

VXPPDU\�MXGJPHQW�WKDW�WKH�FRQGXFW�ZDV�XQZHOFRPHG�

F� 6HYHUH�DQG�3HUYDVLYH

7R�GHWHUPLQH�ZKHWKHU�GLVFULPLQDWRU\�FRQGXFW�LV�VXIILFLHQWO\�

VHYHUH�RU�SHUYDVLYH��WKH�&RXUW�PXVW�FRQVLGHU�WKH�WRWDOLW\�RI�WKH�

FLUFXPVWDQFHV��LQFOXGLQJ��³WKH�IUHTXHQF\�RI�WKH�GLVFULPLQDWRU\�

FRQGXFW��LWV�VHYHULW\��ZKHWKHU�LW�ZDV�SK\VLFDOO\�WKUHDWHQLQJ�RU�

KXPLOLDWLQJ��RU�D�PHUH�RIIHQVLYH�XWWHUDQFH��DQG�ZKHWKHU�LW�

XQUHDVRQDEO\�LQWHUIHUHV�ZLWK�DQ�HPSOR\HH¶V�ZRUN�SHUIRUPDQFH�´��

9DVTXH]������)��G�DW�������0RUHRYHU��WKH�ZRUNLQJ�HQYLURQPHQW�

PXVW�EH�VXEMHFWLYHO\�DQG�REMHFWLYHO\�SHUFHLYHG�DV�DEXVLYH���

)XOOHU�Y��&LW\�RI�2DNODQG�����)��G��������������WK�&LU��������

3ODLQWLIIV DUJXH�WKH�KRVWLOH�FRQGXFW�ZDV�VHYHUH�DQG�

SHUYDVLYH�EHFDXVH�LW�ZDV�³IUHTXHQW��SK\VLFDOO\�WKUHDWHQLQJ��

KXPLOLDWLQJ��DQG�XQUHDVRQDEO\�LQWHUIHUHG�ZLWK�3ODLQWLIIV¶�ZRUN�

SHUIRUPDQFH� 2SS¶Q�DW������7KH�UHTXLUHG�OHYHO�RI�VHYHULW\�RU�

VHULRXVQHVV�RI�WKH�KRVWLOH�FRQGXFW�³YDULHV�LQYHUVHO\�ZLWK�WKH�

SHUYDVLYHQHVV�RU�IUHTXHQF\�RI�WKH�FRQGXFW�´��1LFKROV�Y��$]WHFD�

5HVW��(QWHUV���,QF�� ����)��G������������WK &LU�������� +HUH��

3ODLQWLIIV�DOOHJH�WKH\�ZHUH�IUHTXHQWO\�KDUDVVHG�E\�PDQDJHUV�

6DQFKH]�DQG�%LOOLQJV�IRU�PRQWKV�DQG�\HDUV�UHVSHFWLYHO\���

7KHUHIRUH� 'HIHQGDQWV¶�DOOHJHG�KRVWLOH�FRQGXFW�QHHG�QRW�EH�

HVSHFLDOO\�VHYHUH�RU�VHULRXV�� 7KH�UHPDLQLQJ�TXHVWLRQ��KRZHYHU��

LV�ZKHWKHU�WKH�FRQGXFW�ZDV�VXEMHFWLYHO\�DQG�REMHFWLYHO\�

SHUFHLYHG�DV�DEXVLYH��
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�L� 2EMHFWLYHO\�+RVWLOH

³:KHWKHU�WKH�ZRUNSODFH�LV�REMHFWLYHO\�KRVWLOH�PXVW�EH�

GHWHUPLQHG�IURP�WKH�SHUVSHFWLYH�RI�D�UHDVRQDEOH�SHUVRQ�ZLWK�WKH�

VDPH�IXQGDPHQWDO�FKDUDFWHULVWLFV�´��)XOOHU�����)��G�DW��������

'HIHQGDQW�DUJXHV�3ODLQWLIIV¶�FDQQRW�VKRZ�³D�UHDVRQDEOH�

SHUVRQ�LQ�>3ODLQWLIIV¶@�FLUFXPVWDQFHV�ZRXOG�KDYH�SHUFHLYHG�WKHLU�

ZRUN�HQYLURQPHQW�DV�KRVWLOH�´��0RW�������+RZHYHU��'HIHQGDQW�GRHV�

QRW�H[SDQG�RQ�WKDW�FRQWHQWLRQ���6HH 0RW�������,QVWHDG��LW�DUJXHV�

5DPLUH]�&DVWHOODQRV�³QHYHU�FRPSODLQHG�WR�PDQDJHPHQW´�DERXW�WKH�

DOOHJHG�KDUDVVPHQW ³XQWLO�DIWHU´�KH�ZDV�WHUPLQDWHG���,G� ,W�

DOVR�DUJXHV�(VSLQR]D�QR�ORQJHU�VXIIHUHG�KDUDVVPHQW DIWHU�KH�

ILOHG�WKH�LQWHUQDO�FRPSODLQW���,G�

%XW�WKH�&RXUW�ILQGV�3ODLQWLIIV�KDYH�EURXJKW�IRUWK HQRXJK

HYLGHQFH�WR�VKRZ�D�UHDVRQDEOH�SHUVRQ�LQ�WKHLU�FLUFXPVWDQFH�ZRXOG�

KDYH�SHUFHLYHG�WKH�PDQDJHUV¶�DFWLRQV�DV�RIIHQVLYH���3ODLQWLIIV�

DUJXH�WZR�RWKHU�HPSOR\HHV�IRXQG�WKH�VWDWHPHQWV�WR�EH�RIIHQVLYH���

2SS¶Q�DW������)RU�LQVWDQFH��PDQDJHU 9LFHQWH 2VHJXHGD�DGPLWWHG�KH�

ZRXOG�ILQG�WKH�VWDWHPHQWV�RIIHQVLYH���,G� 0RUHRYHU��3ODLQWLIIV�

FRQWHQG�D�VHSDUDWH�HPSOR\HH�DOVR�FRPSODLQHG�DERXW�D�VWDWHPHQW�

0DUWLQH] PDGH��ZKHQ�KH�WKUHDWHQHG�/DWLQR�HPSOR\HHV�³WKDW�KH�

FRXOG�ILQG�PRUH�SHRSOH�EHFDXVH�SHRSOH�WKDW�FOHDQ�WKH�IORRU�ZHUH�

LOOHJDO�DQG�WKH\�MXVW�FDPH�WR�JHW�WKHVH�W\SHV�RI�MREV�´��,G�

7KXV��D�UHDVRQDEOH�PDQ�LQ�3ODLQWLIIV¶�FLUFXPVWDQFHV�ZRXOG�KDYH�

IRXQG�WKH�KRVWLOH�FRQGXFW�³VXIILFLHQWO\�VHYHUH�DQG�SHUYDVLYH�WR�

DOWHU�WKH�WHUPV�DQG�FRQGLWLRQV�RI�KLV�HPSOR\PHQW�´��1LFKROV������

)��G�DW������ILQGLQJ�³WKH�VXVWDLQHG�FDPSDLJQ�RI�WDXQWV´�GLUHFWHG�

DW�3ODLQWLII�³GHVLJQHG�WR�KXPLOLDWH�DQG�DQJHU�KLP�´�ZHUH�

VXIILFLHQWO\�VHYHUH�DQG�SHUYDVLYH����



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

�LL� 6XEMHFWLYHO\ +RVWLOH

³$VVXPLQJ�WKDW�D�UHDVRQDEOH�SHUVRQ�ZRXOG�ILQG�D�ZRUNSODFH�

KRVWLOH��LI�WKH�YLFWLP�µGRHV�QRW�VXEMHFWLYHO\�SHUFHLYH�WKH�

HQYLURQPHQW�WR EH�DEXVLYH��WKH�FRQGXFW�KDV�QRW�DFWXDOO\�DOWHUHG�

WKH�FRQGLWLRQV�RI�WKH�YLFWLP
V�HPSOR\PHQW��DQG�WKHUH�LV�QR�7LWOH�

9,,�YLRODWLRQ�¶´��1LFKROV� ����)��G�DW ����

3ODLQWLIIV�DUJXH�WKHLU�³GLVFULPLQDWLRQ�FRPSODLQWV��IHDU�

WKDW�6DQFKH]�DQG�%LOOLQJV�ZRXOG�SK\VLFDOO\�KDUP�WKHP��DQG�

>3ODLQWLII@�(VSLQR]D¶V�WUDQVIHU�UHTXHVW´�DUH�DOO�SURRI�WKDW�WKH\�

VXEMHFWLYHO\�SHUFHLYHG�1XJJHW¶V�ZRUN�HQYLURQPHQW�WR�EH�KRVWLOH���

2SS¶Q�DW���� 0RUHRYHU��3ODLQWLIIV�EHOLHYHG�WKH�FRQGXFW�WR�EH�VR�

VHYHUH�WKDW�LW�HYHQ�LPSDFWHG�WKHLU�PHQWDO�KHDOWK���,G� DW������

5DPLUH]�&DVWHOODQRV�³EHFDPH�ZLWKGUDZQ��WXUQHG�DZD\�IURP�IULHQGV��

VWDUWHG�WR�GULQN�PRUH�´�DQG�HYHQ�VWRSSHG�ZRUNLQJ�RXW�GHVSLWH�KLV�

QRUPDO�URXWLQH�RI�SUDFWLFLQJ�PDUWLDO�DUWV�DOPRVW�GDLO\���,G�

0RUHRYHU��3ODLQWLIIV¶�PHQWDO�KHDOWK�H[SHUWV�IRXQG�WKH�KRVWLOH�

FRQGXFW�KDG�D�VLJQLILFDQW�HIIHFW�RQ�(VSLQR]D���2SS¶Q�DW����

�UHGDFWHG�WR�SURWHFW�3ODLQWLII�(VSLQR]D¶V�SULYDF\����'HIHQGDQW�

GRHV�QRW�GLVSXWH�WKDW�3ODLQWLIIV�VXEMHFWLYHO\�IRXQG�WKH�FRQGXFW�

WR�EH�VHYHUH�DQG�SHUYDVLYH� $FFRUGLQJO\��WKH�&RXUW�ILQGV�

3ODLQWLIIV�KDYH�VKRZQ�WKH\�VXEMHFWLYHO\�IRXQG�WKH�FRQGXFW�WR�EH�

VHYHUH�DQG�SHUYDVLYH���0RUHRYHU��EHFDXVH�3ODLQWLIIV�KDYH�

VDWLVILHG�WKHLU�VKRZLQJ�IRU�HDFK�HOHPHQW��WKH�&RXUW�ILQGV�LQ�

ORRNLQJ�DW�WKH�HYLGHQFH�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�

3ODLQWLIIV��WKDW�D�MXU\�FRXOG�ILQG�WKH\�KDYH�GHPRQVWUDWHG D�

SULPD�IDFLH�FDVH�RI�D�KRVWLOH�ZRUN�HQYLURQPHQW FODLP��

���

���
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G� 1XJJHW¶V�.QRZOHGJH�RI�+DUDVVPHQW

(YHQ�WKRXJK�3ODLQWLIIV�KDYH�SURYHQ�D�SULPD�IDFLH�FDVH�RI�D�

KRVWLOH�ZRUN�HQYLURQPHQW��WKH�&RXUW ³PXVW�>VWLOO@�FRQVLGHU�

ZKHWKHU�>'HIHQGDQW@�LV�OLDEOH�IRU�WKH�KDUDVVPHQW�´��0F*LQHVW�Y��

*7(�6HUYLFH�&RUS�������)��G����������� ��WK &LU��������� $Q�

HPSOR\HU�PD\�EH�KHOG�HLWKHU�YLFDULRXVO\�OLDEOH�IRU�WKH�DFWV�RI�D�

VXSHUYLVRU�RU�QHJOLJHQWO\�OLDEOH�IRU�IDLOLQJ�WR�FRUUHFW�RU�

SUHYHQW�GLVFULPLQDWRU\�FRQGXFW�E\�DQ�HPSOR\HH���5H\QDJD�Y��

5RVHEXUJ�)RUHVW�3URGXFWV������)��G���������������WK &LU����������

+HUH��WZR�PDQDJHUV�DQG�D�PDLQWHQDQFH�GLUHFWRU�ZHUH�WKH�

DOOHJHG�SHUSHWUDWRUV�RI�WKH�KRVWLOH�ZRUN�HQYLURQPHQW���

$FFRUGLQJO\��DV�WKH\�DUH�PDQDJHUV�DQG�GLUHFWRUV��UDWKHU�WKDQ�

MXVW�HPSOR\HHV��'HIHQGDQW�LV�YLFDULRXVO\�OLDEOH�IRU�WKHLU�

EHKDYLRU���'HIHQGDQW�DUJXHV�WKDW�LWV�PDQDJHPHQW�³ZDV�QHYHU�DZDUH�

RI�DQ\�FRPSODLQWV�5DPLUH]�&DVWHOODQRV�>PDGH@�DERXW�UDFH�RU�

QDWLRQDO�RULJLQ�GLVFULPLQDWLRQ�´�DQG�WKDW�(VSLQR]D�GLG�QRW�

DFWXDOO\�FRPSODLQ�DERXW�GLVFULPLQDWLRQ�EHFDXVH�KH�TXDOLILHG�KLV�

VWDWHPHQW�E\�VD\LQJ�6DQFKH]�PDGH�KLP�³IHHO VWXSLG´�LQVWHDG���

0RW��DW������<HW��3ODLQWLIIV�KDYH�VXEPLWWHG�PRUH�WKDQ�HQRXJK�

HYLGHQFH�WR�WKH�FRQWUDU\���3ODLQWLIIV�ILUPO\�PDLQWDLQ�WKDW�WKH\�

ERWK�PDGH�'HIHQGDQW�DZDUH��WKURXJK�LWV�PDQDJHUV��WKDW�WKH\�ZHUH�

YLFWLPV�RI�GLVFULPLQDWLRQ���2SS¶Q�DW����Q�������,QVWHDG�RI�

DGGUHVVLQJ�WKRVH�FRPSODLQWV��3ODLQWLIIV�PDLQWDLQ�1XJJHW�

PDQDJHPHQW�VLPSO\�WXUQHG�D�EOLQG�H\H���,G� %HFDXVH�WKH�&RXUW�

PXVW�YLHZ�WKLV�HYLGHQFH�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�

3ODLQWLIIV��WKH�&RXUW�ILQGV�3ODLQWLIIV�KDYH�HVWDEOLVKHG�WKHUH�LV�

D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�DV�WR�ZKHWKHU�'HIHQGDQW�LV�

OLDEOH�IRU�WKH�KRVWLOH�ZRUN�HQYLURQPHQW���7KHUHIRUH��WKH�&RXUW�
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'(1,(6�VXPPDU\�MXGJPHQW�RQ�3ODLQWLIIV¶�ILUVW�DQG�VHFRQG�FDXVHV�

RI�DFWLRQ�

�� 5DFH�DQG�1DWLRQDO�2ULJLQ�'LVFULPLQDWLRQ

'HIHQGDQW�VHHNV�VXPPDU\�MXGJPHQW�RQ�3ODLQWLIIV¶�VXSSRVHG�

FODLPV�IRU�UDFH�DQG�QDWLRQDO�RULJLQ�GLVFULPLQDWLRQ���0RW��DW������

+RZHYHU��3ODLQWLIIV�GR�QRW�DVVHUW�WKHVH FODLPV LQ�WKHLU�

&RPSODLQW��QRU�GR�WKH\�PDNH�PHQWLRQ�RI WKHP�LQ�WKHLU�2SSRVLWLRQ�

EULHI���7KH�&RXUW�WKHUHIRUH�QHHG�QRW�DGGUHVV 'HIHQGDQW¶V�UHTXHVW�

IRU�VXPPDU\�MXGJPHQW�RQ WKHVH�QRQH[LVWHQW�FODLPV���

�� 5HWDOLDWLRQ�&ODLPV

,Q�WKHLU�IRXUWK�DQG�ILIWK�FDXVHV�RI�DFWLRQ��3ODLQWLIIV�

DOOHJH 1XJJHW�UHWDOLDWHG DJDLQVW WKHP�IRU FRPSODLQLQJ WR�WKHLU�

VXSHUYLVRUV�WKDW�WKH\�ZHUH�YLFWLPV�RI�UDFLDO�DQG�QDWLRQDO�RULJLQ�

GLVFULPLQDWLRQ��LQ�YLRODWLRQ�RI�7LWOH�9,,�DQG�6HFWLRQ������

)$&���'HIHQGDQW�VHHNV�VXPPDU\�MXGJPHQW�RQ�WKHVH�FODLPV���

7LWOH�9,,�SURKLELWV�HPSOR\HUV�IURP�GLVFULPLQDWLQJ�DJDLQVW�

DQ�HPSOR\HH�EHFDXVH�DQ�HPSOR\HH�KDV�RSSRVHG�DQ�XQODZIXO�

HPSOR\PHQW�SUDFWLFH��³RU EHFDXVH�KH�KDV�PDGH�D FKDUJH��

WHVWLILHG��DVVLVWHG��RU�SDUWLFLSDWHG�LQ�DQ\�PDQQHU�LQ�DQ�

LQYHVWLJDWLRQ��SURFHHGLQJ�RU�KHDULQJ�>UHODWHG�WR�WKH�XQODZIXO�

SUDFWLFH@�´�����8�6�&��� ����H���D����7R�SUHYDLO�RQ�WKHLU�

UHWDOLDWLRQ�FODLPV��3ODLQWLIIV�PXVW�HVWDEOLVK�D�SULPD�IDFLH�FDVH�

RI�UHWDOLDWLRQ�� 5D\�Y��+HQGHUVRQ������)��G��������������WK &LU��

��������,I�3ODLQWLIIV�HVWDEOLVK�D�SULPD�IDFLH�FODLP��WKH�EXUGHQ�

VKLIWV�WR�'HIHQGDQW�³WR�DUWLFXODWH�D�OHJLWLPDWH�

QRQGLVFULPLQDWRU\�UHDVRQ�IRU�LWV�GHFLVLRQ�´��,G� ,I�'HIHQGDQW�

DUWLFXODWHV�VXFK�D�UHDVRQ��WKH�EXUGHQ�VKLIWV�EDFN�WR�3ODLQWLIIV�

WR�VKRZ�WKH�UHDVRQ�³ZDV�PHUHO\�D�SUHWH[W�IRU�D�GLVFULPLQDWRU\�
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PRWLYH�´��,G�

D� 3ULPD�)DFLH�&DVH

7R�HVWDEOLVK�D�SULPD�IDFLH�FDVH�RI�UHWDOLDWLRQ��3ODLQWLIIV�

PXVW�VKRZ�WKDW�����WKH\�HQJDJHG�LQ�D�SURWHFWHG�DFWLYLW\��

��� 1XJJHW�VXEMHFWHG�WKHP�WR�DQ�DGYHUVH�HPSOR\PHQW�DFWLRQ��DQG�

��� D�FDXVDO�OLQN�H[LVWV�EHWZHHQ�WKH�SURWHFWHG�DFWLYLW\�DQG�WKH�

DGYHUVH�DFWLRQ���5D\������)��G�DW ����� 'HIHQGDQW�GRHV�QRW�

GLVSXWH�WKDW�3ODLQWLIIV�HQJDJHG�LQ�D�SURWHFWHG�DFWLYLW\�ZKHQ�

WKH\�FRPSODLQHG�DERXW�WKH�DOOHJHG�GLVFULPLQDWLRQ���6HH ,G� DW�

�����Q����ILQGLQJ�PDNLQJ�DQ�LQIRUPDO�FRPSODLQW�ZLWK�D�VXSHUYLVRU�

LV�D�SURWHFWHG�DFWLYLW\����7KH�&RXUW�WKHUHIRUH�RQO\�DGGUHVVHV

WKH�ODVW�WZR�IDFWRUV��

�L� $GYHUVH�(PSOR\PHQW�$FWLRQ

7KH�1LQWK�&LUFXLW�WDNHV�³DQ�H[SDQVLYH�YLHZ�RI�WKH�W\SH�RI�

DFWLRQV�WKDW�FDQ�EH�FRQVLGHUHG�DGYHUVH�HPSOR\PHQW�DFWLRQV�´��

5D\������)��G�DW��������0RUHRYHU��LW�KDV�DGRSWHG�WKH�((2&�WHVW��

ILQGLQJ�DQ�³DGYHUVH�HPSOR\PHQW�DFWLRQ´�LV�DGYHUVH�WUHDWPHQW�WKDW�

LV�³UHDVRQDEO\�OLNHO\�WR�GHWHU�WKH�FKDUJLQJ�SDUW\�RU�RWKHUV�IURP�

HQJDJLQJ�LQ�SURWHFWHG�DFWLYLW\�´��,G� DW�������

3ODLQWLIIV�DUJXH�1XJJHW�VXEMHFWHG�5DPLUH]�&DVWHOODQRV�WR�DQ�

DGYHUVH�HPSOR\PHQW�DFWLRQ�ZKHQ�WKH\�ILUHG�KLP�IRU�FRPSODLQLQJ�

DERXW�EHLQJ�GLVFULPLQDWHG�DJDLQVW���2SS¶Q�DW������0RUHRYHU��WKH\�

FRQWHQG�1XJJHW�DOVR�VXEMHFWHG�(VSLQR]D�WR�DGYHUVH�HPSOR\PHQW�E\��

��� QRW�JUDQWLQJ�KLV�WUDQVIHU�UHTXHVW������XQIDLUO\�VFUXWLQL]LQJ�

KLV�ZRUN����� JLYLQJ�KLP�KLV�ILUVW�QHJDWLYH�SHUIRUPDQFH�UHYLHZ��

DQG�����GLVPLVVLQJ�KLV�GLVFULPLQDWLRQ�FRPSODLQWV���,G� ��������

9LHZLQJ WKH�HYLGHQFH�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�3ODLQWLIIV��

WKH�&RXUW�DJUHHV�WKDW�D�MXU\�FRXOG�ILQG�'HIHQGDQW�VXEMHFWHG�
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3ODLQWLIIV�WR�DQ�DFWLRQ�RI�DGYHUVH�HPSOR\PHQW���

)LUVW��WHUPLQDWLRQ�FRQVWLWXWHV�DQ�DGYHUVH�HPSOR\PHQW�

DFWLRQ���6HH 5D\������)��G�DW������Q�����GLVFXVVLQJ�1LGGV�Y��

6FKLQGOHU�(OHYDWRU�&RUS�������)��G������������WK &LU����������

:KLOH�WKH�TXHVWLRQ�VWLOO�UHPDLQV�DV�WR�ZKHWKHU�5DPLUH]�

&DVWHOODQRV¶�WHUPLQDWLRQ�ZDV�FDVXDOO\�OLQNHG�WR�KLV�DOOHJHG�

UHSRUWV�RI�GLVFULPLQDWLRQ��WKHUH�LV�QR�GRXEW�WKDW�WKH�

WHUPLQDWLRQ�LWVHOI�FRQVWLWXWHV�DQ�DGYHUVH�HPSOR\PHQW�DFWLRQ���

0RUHRYHU��D�MXU\�FRXOG�DOVR�ILQG�(VSLQR]D�ZDV�VXEMHFWHG�WR�

DGYHUVH�HPSOR\PHQW�DFWLRQV���,I�SURYHQ��³XQGHVHUYHG�SHUIRUPDQFH�

UDWLQJV�������ZRXOG�FRQVWLWXWH�µDGYHUVH�HPSOR\PHQW�>DFWLRQV@�¶´��

<DUW]RII�Y��7KRPDV������)��G��������������WK &LU����������

$FFRUGLQJO\��D�MXU\�FRXOG�ILQG�'HIHQGDQW�VXEMHFWHG�(VSLQR]D�WR�

DQ�DGYHUVH�HPSOR\PHQW�DFWLRQ�ZKHQ�LW�JDYH�KLP�KLV�ILUVW�DQG�RQO\�

QHJDWLYH�SHUIRUPDQFH�UHYLHZ�DIWHU�KH�FRPSODLQHG�DERXW�

GLVFULPLQDWLRQ���

�LL� &DXVDO /LQN

:KHQ�WKHUH�LV�D�FORVH�SUR[LPLW\�LQ�WLPH�EHWZHHQ�D�SURWHFWHG�

DFWLYLW\�DQG�WKH�DOOHJHG�DGYHUVH�HPSOR\PHQW�DFWLRQ��WKH�FDVXDO�

OLQN�³FDQ�EH�LQIHUUHG�IURP�WLPLQJ�DORQH�´��7KRPDV�Y��&LW\�RI�

%HDYHUWRQ������)��G������������WK &LU����������

+HUH��DFFRUGLQJ�WR�3ODLQWLIIV��5DPLUH]�&DVWHOODQRV�ZDV�

ILUHG�³RQH�GD\�DIWHU�KH�FRPSODLQHG�DERXW�6DQFKH]¶V�DQWL�

LPPLJUDQW�UHPDUNV�´��2SS¶Q�DW������0RUHRYHU��1XJJHW�JDYH�

(VSLQR]D�KLV�ILUVW�DQG�RQO\�QHJDWLYH�SHUIRUPDQFH�UHYLHZ�³FORVH�

RQ�WKH�KHHOV�RI�KLV�FRPSODLQWV�´� 5D\������)��G�DW�������ILQGLQJ�

D�FDXVDO�OLQN�H[LVWV�ZKHQ�WKH�DGYHUVH�DFWLRQ�ZDV�³LPSOHPHQWHG�

FORVH�RQ�WKH�KHHOV�RI�>SODLQWLII¶V@�FRPSODLQWV�´����$FFRUGLQJO\��
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WKH�&RXUW�ILQGV�WKH�FDVXDO�OLQN�EHWZHHQ�3ODLQWLIIV¶�FRPSODLQWV�

RI�GLVFULPLQDWLRQ�DQG�WKH�DGYHUVH�HPSOR\PHQW�DFWLRQV�WKH\�ZHUH�

VXEMHFWHG�WR��FDQ�EH�LQIHUUHG�IURP�WLPLQJ�DORQH���7KH�&RXUW�

WKHUHIRUH�QHHG�QRW�DGGUHVV�3ODLQWLIIV¶�DUJXPHQW�LQ�WKH�

DOWHUQDWLYH��WKDW�1XJJHW�FDQQRW�PHHW�LWV�EXUGHQ�XQGHU�DQ�

DIILUPDWLYH�GHIHQVH�WR�OLDELOLW\���6HH 2SS¶Q�DW����

E� 1RQGLVFULPLQDWRU\�5HDVRQ

%HFDXVH�ZKHQ�ORRNLQJ�DW�WKH�HYLGHQFH�LQ�WKH�OLJKW�PRVW�

IDYRUDEOH�WR�3ODLQWLIIV��WKH\�FDQ�HVWDEOLVK�D�SULPD�IDFLH�

UHWDOLDWLRQ�FDVH��WKH�EXUGHQ�VKLIWV�WR�'HIHQGDQW�WR�SURYLGH�D�

QRQGLVFULPLQDWRU\�UHDVRQ�IRU�WKHLU�DOOHJHG�DGYHUVH�DFWLRQV���

5D\������)��G�DW��������'HIHQGDQW�UHSHDWHGO\�DUJXHV�WKDW�DQ\�

DGYHUVH�HPSOR\PHQW�DFWLRQ�ZDV�DFWXDOO\�D�UHVXOW�RI�3ODLQWLIIV¶

SRRU�HPSOR\PHQW�SHUIRUPDQFH���5HSO\�DW������7KHUHIRUH��WKH�

EXUGHQ�VKLIW�EDFNV�WR�3ODLQWLII�WR�HVWDEOLVK�WKDW�WKLV�

QRQGLVFULPLQDWRU\�UHDVRQ�LV�D�³SUHWH[W>@�IRU�UHWDOLDWLRQ�´��5D\��

����DW������

F� 3UHWH[W�IRU�5HDVRQ

$�SODLQWLII�PD\�HVWDEOLVK�WKDW�WKH�HPSOR\HU¶V�DOOHJHG�

H[SODQDWLRQ�LV�D�SUHWH[W�IRU�LPSHUPLVVLEOH�UHWDOLDWLRQ�E\�

³HLWKHU�GLUHFWO\�SHUVXDGLQJ�WKH�FRXUW�WKDW�D�GLVFULPLQDWRU\�

UHDVRQ�PRUH�OLNHO\�PRWLYDWHG�WKH�HPSOR\HU�RU�LQGLUHFWO\�E\�

VKRZLQJ�WKDW�WKH�HPSOR\HU¶V�SURIIHUHG�H[SODQDWLRQ�LV�XQZRUWK\�RI�

FUHGHQFH�´��<DUW]RII������)��G�DW��������

3ODLQWLIIV�DUJXH�WKH\�FDQ�SURIIHU�ERWK�GLUHFW�DQG�LQGLUHFW�

SUHWH[WXDO�HYLGHQFH�WR�UHEXW�'HIHQGDQW¶V�DOOHJHG�

QRQGLVFULPLQDWRU\�UHDVRQV���2SS¶Q�DW���������)RU�GLUHFW�

HYLGHQFH��3ODLQWLIIV�SURIIHU�DQ�HPDLO�LQ�ZKLFK�D�1XJJHW�PDQDJHU�

JULIE GALLEGO
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DVNV�D�IHOORZ�HPSOR\HU�WR�ORRN�IRU�SHUIRUPDQFH�UHODWHG�FRQGXFW�

WR�WHUPLQDWH�RU�GLVFLSOLQH�(VSLQR]D���,G� DW������$V�IRU�

5DPLUH]�&DVWHOODQRV��3ODLQWLIIV�LQWURGXFH�D�UHFRUGHG�FDOO�

EHWZHHQ�3ODLQWLII�DQG�KLV�2QH�6WRS�VXSHUYLVRU��LQ�ZKLFK�WKH�

VXSHUYLVRU�H[SODLQV�WKDW�1XJJHW�ZDQWV�KLP�ILUHG�EHFDXVH�WKH�

PDQDJHU�³GRHVQ¶W�ZDQW�WR�KHDU�DQ\�PRUH�FRPSODLQWV�IURP�\RX�RU�

DQ\RQH�HOVH�´��,G� DW������/DVWO\��DV�LQGLUHFW�HYLGHQFH��

3ODLQWLIIV�UH�HVWDEOLVK�WKH�HYLGHQFH�WKH\�SUHVHQWHG�LQ�PDNLQJ�

WKHLU�SULPD�IDFLH�FODLP���,G� 7KH�&RXUW�ILQGV�WKLV�HYLGHQFH�WR�

EH�FRPSHOOLQJ�

'HIHQGDQW�DUJXHV�3ODLQWLIIV�UHOLDQFH�RQ�WKH�HYLGHQFH�WKH\�

XVHG�LQ�WKHLU�LQLWLDO�SULPD�IDFLH�EXUGHQ��GRHV�QRW�PHHW�WKH�

VWDQGDUG�WR�VKRZ�SUHWH[W���5HSO\�DW������%XW�DV�VWDWHG�DERYH��

³>H@YLGHQFH�DOUHDG\�LQWURGXFHG�WR�HVWDEOLVK�WKH�SULPD�IDFLH�FDVH�

PD\�EH�FRQVLGHUHG�´�DQG�WKHUH�PD\�HYHQ�EH�FDVHV�³ZKHUH�>WKDW@�

LQLWLDO�HYLGHQFH�������ZLOO�VXIILFH�WR�GLVFUHGLW�WKH�GHIHQGDQW¶V�

H[SODQDWLRQ�´��<DUW]RII������)��G�DW������ 0RUHRYHU��

'HIHQGDQW¶V�DUJXH�WKH�&RXUW�VKRXOG�QRW�FRQVLGHU�3ODLQWLII�

5DPLUH]�&DVWHOODQR¶V�SKRQH�UHFRUGLQJ��EHFDXVH�LW�ZDV�LOOHJDOO\�

REWDLQHG���5HSO\�DW������'HIHQGDQW¶V�DUJXH�LW�LV�WKHUHIRUH�

LPSHUPLVVLEOH�KHDUVD\�XQGHU�WKH�)HGHUDO�5XOHV�RI�(YLGHQFH���,G�

+RZHYHU��WKH�QRQPRYLQJ�SDUW\�QHHG�QRW�³SURGXFH�HYLGHQFH�LQ�D�

IRUP�WKDW�ZRXOG�EH�DGPLVVLEOH�DW�WULDO�LQ�RUGHU�WR�DYRLG�VXPPDU\�

MXGJPHQW�´��%XUFK������)��6XSS���G�DW ����� $FFRUGLQJO\��WKH�

&RXUW�ZLOO�FRQVLGHU�WKH�UHFRUGLQJ�WR�WKH�H[WHQW�LW�HVWDEOLVKHV�

WKHUH�LV�D�JHQXLQH�GLVSXWH�RI�PDWHULDO�IDFW�DV�WR�WKLV�FODLP���

7KH�&RXUW�ILQGV�LQ�YLHZLQJ�WKH�HYLGHQFH�LQ�WKH�OLJKW�PRVW�

IDYRUDEOH�WR�3ODLQWLIIV��WKDW�D�MXU\�FRXOG�ILQG�3ODLQWLIIV�KDYH�

JULIE GALLEGO

JULIE GALLEGO
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VKRZQ�'HIHQGDQW¶V�QRQGLVFULPLQDWRU\�UHDVRQ�LV�SUHWH[WXDO���

0RUHRYHU��³D�JUDQW�RI�VXPPDU\�MXGJPHQW�������LV�JHQHUDOO\�

XQVXLWDEOH�LQ�7LWOH�9,,�FDVHV�LQ�ZKLFK�WKH�SODLQWLII�KDV�

HVWDEOLVKHG�D�SULPD�IDFLH�FDVH�EHFDXVH�RI�WKH�HOXVLYH�IDFWXDO�

TXHVWLRQ�RI�LQWHQWLRQDO�GLVFULPLQDWLRQ�´��<DUW]RII������)��G�DW�

�������7KH�&RXUW�WKHUHIRUH�'(1,(6�VXPPDU\�MXGJPHQW�RQ�

3ODLQWLIIV¶�IRXUWK�DQG�ILIWK�FDXVHV�RI�DFWLRQ�IRU�UHWDOLDWLRQ��

�� :URQJIXO�7HUPLQDWLRQ�LQ�9LRODWLRQ�RI�3XEOLF�3ROLF\

'HIHQGDQW�VHHNV�VXPPDU\�MXGJPHQW�RQ�3ODLQWLII�5DPLUH]�

&DVWHOODQRV¶�VHYHQWK�FDXVH�RI�DFWLRQ�IRU�ZURQJIXO�WHUPLQDWLRQ�LQ�

YLRODWLRQ�RI�SXEOLF�SROLF\���0RW��DW������$V�'HIHQGDQW�SRLQWV�

RXW��3ODLQWLII 5DPLUH]�&DVWHOODQRV�GRHV QRW�UHVSRQG�WR�WKLV�

DUJXPHQW�LQ�3ODLQWLIIV¶ RSSRVLWLRQ���6HH JHQHUDOO\ 2SS¶Q���7KH�

&RXUW�LQWHUSUHWV�5DPLUH]�&DVWHOODQRV¶ IDLOXUH�WR�RSSRVH�WKLV�

DUJXPHQW�DV�DFTXLHVFHQFH�RI�LWV�PHULW���7KH�&RXUW DOVR ILQGV�

'HIHQGDQW¶V�DUJXPHQW�WKDW�5DPLUH]�&DVWHOODQRV�KDV�QHJOHFWHG�WR�

FOHDUO\�DUWLFXODWH�WKH�SXEOLF�SROLF\�XSRQ�ZKLFK�KH�EDVHV�KLV�

FODLP �ZKLFK�LV�SUHVXPDEO\�EDVHG�RQ�)(+$��WR�EH�PHULWRULRXV���$V�

H[SODLQHG�DERYH��5DLPUH]�&DVWHOODQRV�LV�MXULVGLFWLRQDOO\�EDUUHG�

IURP�EULQJLQJ�D�)(+$�FODLP� 6XPPDU\�MXGJPHQW�RQ�WKLV�FDXVH�RI�

DFWLRQ�LV�*5$17('�

,,,� 25'(5

)RU�WKH�UHDVRQV�VHW�IRUWK�DERYH� WKH�&RXUW�*5$176 'HIHQGDQW�

1XJJHW�0DUNHWV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�RQ�3ODLQWLIIV¶�WKLUG�

FDXVH�RI�DFWLRQ�IRU�KRVWLOH�ZRUN�HQYLURQPHQW�XQGHU�)(+$�DQG�VL[WK�

FDXVH�RI�DFWLRQ�IRU�UHWDOLDWLRQ�XQGHU�)(+$���7KH�&RXUW DOVR�

*5$176�'HIHQGDQW�1XJJHW�0DUNHWV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�RQ�
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3ODLQWLII�5DPLUH]�&DVWHOODQRV¶�VHYHQWK�FDXVH�RI�DFWLRQ�IRU�FRPPRQ�

ODZ�ZURQJIXO�GLVFKDUJH��

7KH�&RXUW�'(1,(6�'HIHQGDQW�1XJJHW�0DUNHWV¶�0RWLRQ�IRU�

6XPPDU\�-XGJPHQW�RQ�3ODLQWLIIV¶�ILUVW��VHFRQG��IRXUWK�DQG�ILIWK�

FDXVHV�RI�DFWLRQ�IRU�KRVWLOH�ZRUN�HQYLURQPHQW�DQG�UHWDOLDWLRQ�

XQGHU�7LWOH�9,,�DQG����8�6�&��������

,7�,6�62�25'(5('�

'DWHG��0D\���������


