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I. INTRODUCTION 

 

Defendants’ two-tier public higher education system bans some of Georgia’s 

best and brightest students from its elite institutions of learning.  Plaintiffs are 

facially barred from attending flagship University System of Georgia (USG) 

schools: The University of Georgia, Georgia State University, Georgia College and 

State University, Georgia Institute of Technology, and Augusta University.  

Defendants’ system forced Plaintiff Diana Umana to leave her home state of 

Georgia to attend Smith College in Massachusetts instead of the University of 

Georgia, her first choice.  Plaintiff Salvador Alvarado is an honors student 

currently attending Dartmouth College in New Hampshire rather than his first 

choice Georgia flagship school.  Defendants’ refusal to even consider him pushed 

him out of Georgia away from his family and community.  Similarly, Plaintiff 

Marisol Estrada, an Armstrong State University senior with strong grades, is 

banned from applying to the only public law schools in the state.  She will have to 

leave Georgia or attend a private school to pursue a law degree.  Finally, Savannah 

Undocumented Youth Alliance Member Rolando Zenteno would like to study 

journalism at a USG flagship graduate program, but Defendants will not consider 

him.  There is no justification for excluding these students from Georgia’s best 

schools.  No basis exists for Defendants to deny these students the chance to 
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contribute to the fabric of life in Georgia when they have already been vetted and 

authorized to live and work in the United States by the federal government.    

The cornerstone of Defendants’ illegal policy misclassifies deferred action 

holders in Georgia as unlawfully present in the United States despite the federal 

government’s unequivocal treatment of these students to the contrary.  Defendants’ 

misclassification excludes Georgia deferred action students from admission to top 

Georgia schools, even those who are virtually life-long state residents.   

Defendants’ two-tier system violates the Fourteenth Amendment Equal 

Protection Clause by denying Plaintiffs and other Georgians access to the same 

opportunities as their similarly situated peers.  Moreover, federal law and the 

Constitution itself preempt Defendants from interfering with the federal 

government’s prerogative of deciding who is lawfully present in the United States.  

On this point, federal law is plain that deferred action is a form of lawful presence.  

Georgia has no authority to make its own immigration classifications by departing 

from those of the federal government, even when implementing and administering 

its own college admissions program.  Yet, that is precisely what Defendants do 

when they classify Plaintiffs as unlawfully present in the United States to deny 

them admission to first-tier USG schools.  Defendants’ policy should be enjoined.   

Case 1:16-cv-03310-TWT   Document 38   Filed 10/17/16   Page 12 of 66



   3 

II. BACKGROUND 

A. Georgia Policy Provides Admission to Its Flagship Schools to 

Lawfully Present Noncitizens. 

 

Board of Regents Policy 4.1.6 provides that “[a] person who is not lawfully 

present in the United States shall not be eligible for admission to any University 

System institution which, for the two most recent academic years, did not admit all 

academically qualified applicants (except for cases in which applicants were 

rejected for non-academic reasons).”  Board of Regents Policy Manual 4.1.6. 

(“Policy Manual”).1  The policy manual requires that “[e]ach University System 

Institution shall verify the lawful presence in the United States of every… person 

admitted to an institution referenced in Section 4.1.6 of this Policy Manual.”  

Policy Manual at 4.3.4 (emphasis added). Together, Policies 4.3.4 and 4.1.6 create 

an absolute bar to admission for deferred action holders at Georgia’s flagship 

universities.  Georgia has determined that even a valedictorian deferred action 

holder has no right to attend its flagship schools ahead of far less qualified 

applicants with the state’s preferred immigration background.  Under the law, all 

minimally academically qualified applicants must be admitted before any deferred 

action holders may be.  Through this, deferred action holders are forced to the 

                                                        
1 Board of Regents Policies are available at http://www.usg.edu/policymanual/ (last 

visited September 28, 2016). 
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bottom of the list of applicants, regardless of their academic merit, extracurricular 

achievements, or contributions to the community.  The admissions bar currently 

covers the University of Georgia, Georgia College and State University, Georgia 

Institute of Technology, Georgia State University, and Augusta University.   

B. Deferred Action Holders, Who Receive Relief Only After a Thorough 

Vetting, Are Lawfully Present in the United States. 

 

 Deferred action is a form of prosecutorial discretion under federal 

immigration law, and deferred action holders are lawfully present in the United 

States.  See infra Part IV. B. 1.  Holders are eligible to receive work authorization 

and social security numbers, and do not accrue unlawful presence for immigration 

purposes.  8 C.F.R. § 274a.12(c)(14) (work authorization); 8 C.F.R. § 1.3(a)(4)(vi) 

(social security benefits); 8 U.S.C. § 1182(a)(9)(B)(iii) (setting out exceptions to 

unlawful presence).  Additionally, deferred action holders pay state income taxes 

on the same basis as other lawfully present individuals because of their federal 

work authorization. See O.C.G.A. § 48-7-50 (requiring state income tax returns for 

all Georgia residents who file federal returns). 

 As the Supreme Court acknowledged, the federal government has long 

engaged in a regular practice of prosecutorial discretion in enforcing the INA.  See 

Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 483-84 & n.8 (1999) 
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(“AADC”).  This history includes authorizing the grant of deferred action to (i) 

foreign students affected by Hurricane Katrina, and (ii) certain widows and 

widowers of U.S. citizens.  See Ex. A to López Decl.,2 U.S. Citizenship and 

Immigration Services (“USCIS”), Interim Relief for Certain Foreign Academic 

Students Adversely Affected by Hurricane Katrina: Frequently Asked Questions at 

1 (Nov. 25, 2005); Ex. B, Mem. from Donald Neufeld, Acting Associate Director 

at USCIS, “Guidance Regarding Surviving Spouses of  Deceased U.S. Citizens and 

Their Children” at 1 (Sept. 4, 2009).  More recently, the Department of Homeland 

Security (“DHS”) announced Deferred Action for Childhood Arrivals (“DACA”) 

to grant relief to certain young immigrants who “have already contributed to our 

country in significant ways.”  See Ex. C, Mem. from Janet Napolitano, DHS 

Secretary, “Exercising Prosecutorial Discretion with Respect to Individuals Who 

Came to the United States as Children” at 2 (June 15, 2012). 

                                                        
2 All references to exhibits are attached to the López Declaration, filed 

concurrently.  Plaintiffs request that the Court take judicial notice of Exs. A, B, C, 

D, E, F, G, H, I, and J.  These are publicly available government documents that 

are a matter of public record and are “not subject to reasonable dispute” because 

they (1) are generally known in the jurisdiction or (2) can be readily determined 

from a source whose accuracy cannot reasonably be questioned. F.R.E. 201(b); see 

Klopfenstein v. Deutsche Bank Sec., Inc., 592 F. App’x 812, 816 n.5 (11th Cir. 

2014) (holding “district court may take judicial notice of matters of public 

record”); Gent v. CUNA Mut. Ins. Soc’y, 611 F.3d 79, 84 n.5 (1st Cir. 2010) 

(taking judicial notice of information from official government website). 
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 DACA recipients must submit to an extensive screening to ensure they meet 

the age and residency requirements, show their education and military service, pass 

a criminal background check, and pose no threat to national security or public 

safety.  Id.  Meeting these requirements, however, does not automatically lead to a 

grant of deferred action.  As DHS makes clear, requests for deferred action under 

DACA “are to be decided on a case by case basis.”  Id.  The federal government 

does similarly rigorous evaluations of other potential deferred action recipients. 3 

 Georgia statutes also recognize that deferred action provides lawful presence 

in the United States by authorizing holders to obtain driver’s licenses and state IDs.  

O.C.G.A. § 40-5-1.  “[A]lien[s] with legal authorization from the U.S. [INS],” 

which includes deferred action holders, are eligible for driver’s licenses “during 

the period of time of the applicant’s authorized stay in the United States[.]” 

O.C.G.A. § 40-5-1; O.C.G.A. § 40-5-21.1. 

C. By Denying Lawfully Present Deferred Action Holders Admission to 

Top Georgia Colleges and Universities, Defendants Create a Two-Tier 

System of Higher Education.  

 

Despite policies that permit qualified lawfully present noncitizens admission 

                                                        
3  For example, the Violence Against Women Act provides for deferred action for 

persons “of good moral character.” See Ex. D, “Battered Spouse, Children & 

Parents,” USCIS (Feb. 16, 2016). 
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to Georgia schools, the Regents require that persons granted “deferred action … 

cannot be considered lawfully present in the United States[.]”  Ex. E, Bd. of 

Regents, Manual for Determining Tuition Classification & Awarding Out-of-State 

Tuition Waivers (“Tuition Manual”) at 16 (July 9, 2015).  To support its 

conclusion, the Tuition Manual cites to a one-page memorandum from the 

Regents’ Vice Chancellor of Legal Affairs, Burns Newsome (“Regents Memo”), 

published just one month after DHS announced the DACA Program.  Id.; Ex. F. 

 The Regents Memo concludes that deferred action holders are not lawfully 

present in the United States, citing only DHS’s “Consideration of Deferred Action 

for Childhood Arrivals … Frequently Asked Questions” (“DHS 2012 FAQs”).  See 

Ex. F.  However, the DHS 2012 FAQs provides, “an individual whose case is 

deferred will not be considered to be accruing unlawful presence in the United 

States during the period deferred action is in effect.”  Ex. G, DHS 2012 FAQs.  

The Regents Memo ignores this portion of the DHS 2012 FAQs, which directly 

undermines the memorandum’s conclusion.  See Ex F. 

 On January 18, 2013, DHS provided updated FAQs that make the Regents’ 

conflict with federal law even more explicit.  The DHS 2013 FAQs provide that 

“[a]n individual who has received deferred action is authorized by DHS to be 

present in the United States, and is therefore considered by DHS to be lawfully 
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present during the period deferred action is in effect.”  Ex. H.  The Regents have 

neither revisited their conclusion nor cited to the updated federal guidance.   

 The result of Defendants’ policy is a two-tier system of higher education for 

Georgia residents.  The top tier contains Georgia’s flagship institutions and the 

Defendants’ only law schools, which Defendants close off from deferred action 

holders.  The lower tier contains Georgia’s less competitive and less prestigious 

schools, which cannot attract enough academically-qualified applicants; 

Defendants allow deferred action holders to attend only these institutions.  

Regardless of deferred action holders’ hard work or qualifications, Defendants 

categorically refuse them admission to the top tier institutions.    

D. Defendants Relegate Deferred Action Holders to Georgia’s Lower 

Tier Colleges and Universities, Despite the Fact that They Are Competitive 

for Admission to the State’s Best Schools, Limiting Their Educational and 

Life Opportunities. 

 

Defendants operate an education system that refuses to educate some of its 

best students, deferred action holders, and bars them from Georgia’s top 

institutions.  As a result of Defendants’ policies, deferred action holders who are 

competitive for admission to top Georgia schools must either attend less 

prestigious and competitive institutions or leave the state entirely to pursue their 

education at institutions of comparable prestige and quality. Georgia thus forces 
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some of its top students out of the state or prevents them from realizing their full 

academic potential, solely because Defendants refuse to recognize Plaintiffs’ 

federally designated immigration classification.  

 Because of the admissions bar, Plaintiff Marisol Estrada was forced to attend 

a less prestigious school since she could not attend a top Georgia university.  She 

must now apply to law school programs outside of Georgia rather than the public 

law schools in her home state.    Additionally, Plaintiffs Salvador Alvarado and 

Diana Umana were forced to seek undergraduate educational opportunities outside 

the state of Georgia, leaving their families and communities behind, contrary to 

their wishes.  See Part IV D.  Ironically, Georgia’s policies also weaken the state’s 

educational system by encouraging top universities from other states to poach 

some of Georgia’s top student talent.  

III. LEGAL STANDARD 

 

To obtain a preliminary injunction, the moving party must establish four 

prerequisites: “(1) substantial likelihood of success, (2) irreparable harm, (3) that 

the balance of equities favors granting the injunction, and (4) that the public 

interest would not be harmed by the injunction.”  Mesa Air Grp., Inc. v. Delta Air 

Lines, Inc., 573 F.3d 1124, 1128 (11th Cir. 2009).  A court will grant a preliminary 

injunction “to prevent the plaintiff from being injured, and where there is no 
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adequate remedy at law.”  Reynolds v. Roberts, 207 F.3d 1288, 1299 (11th Cir. 

2000) (citing Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 506–07 (1959)).  

A court need not place equal emphasis on all four prerequisites.  Rather, the 

Eleventh Circuit has held that a substantial likelihood of success on the merits is 

generally the most important prerequisite.  Schiavo ex rel. Schindler v. Schiavo, 

403 F.3d 1223, 1232 (11th Cir. 2005).  The moving party satisfies this requirement 

by showing merely that success is “likely or probable, rather than certain.”  Id.  

IV. ARGUMENT 

A. Deferred Action Holders Are Lawfully Present in the United States 

Under Federal Law. 

 

There is no real dispute that deferred action holders are lawfully present in 

the United States.  First, federal courts throughout the country have expressly held 

so.  The Eleventh Circuit Court of Appeals has already held that a noncitizen 

“currently classified under ‘deferred action’ status . . . remains permissibly in the 

United States.”  Ga. Latino Alliance for Human Rights v. Governor of Ga., 691 

F.3d 1250, 1258-59 (11th Cir. 2012) (“GLAHR”).  This conclusion is shared by 

other Courts of Appeals like the Ninth Circuit, which recently held that deferred 

action “authorizes certain immigrants who came to the United States as children … 
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to remain in the United States[.]”  Ariz. DREAM Act Coal. v. Brewer, 757 F.3d 

1053, 1057 (9th Cir. 2014) (“ADAC I”).   

District courts in this circuit and throughout the country have held the same. 

These courts confirm that deferred action recipients are persons “whom the federal 

government has authorized to remain in the United States[.]” Hispanic Interest 

Coal. of Ala. v. Bentley (“HICA I”), No. 5:11–CV–2484–SLB, 2011 WL 5516953, 

at *20 n.11 (N.D. Ala. Sept. 28, 2011), vacated as moot, Hispanic Interest Coal. of 

Ala. v. Bentley, 691 F.3d 1236 (11th Cir. 2012) (“HICA II”); see also Juarez v. Nw. 

Mut. Life Ins. Co., 69 F. Supp. 3d 364, 368 (S.D.N.Y. 2014) (deferred action 

recipients are “lawfully present aliens”); In re Guerrero-Morales, 512 F. Supp. 

1328, 1329 (D. Minn. 1981) (deferred action is a decision “whether to permit an 

alien to remain in the United States”).  

Second, the legislative branch has expressly confirmed that these individuals 

hold lawful presence.  For example, Congress reinforced the lawful presence of 

deferred action holders through its passage of the REAL ID Act of 2005, under the 

INA.  Pub.L.No. 109-13, 119 Stat. 302 (2005) (“REAL ID”).  There, Congress 

provided that “approved deferred action status” constitutes “[a] period of  . . . 

authorized stay in the United States” that enables recipients to obtain driver’s 
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licenses valid for federal identification.  49 U.S.C. § 30301 note, Sec. 

202(c)(2)(B)(viii), (C)(ii); see also 6 C.F.R. § 37.3.  

Third, federal executive agencies consider deferred action holders as 

lawfully present in the United States.  For example, DHS regulations confirm 

deferred action holders’ lawful presence. The INA states that a noncitizen present 

in the United States beyond a “period of stay authorized by the Attorney General” 

or without being admitted or paroled is “deemed to be unlawfully present in the 

United States.”  8 U.S.C. § 1182(a)(9)(B)(iii).  DHS established that deferred 

action holders do not accrue this “unlawful presence.”  8 C.F.R. § 214.14(d)(3); 28 

C.F.R. § 1100.35(b)(2).  Since such holders are present without being admitted or 

paroled, their stay is considered “authorized by the Attorney General.”  8 U.S.C. § 

1182(a)(9)(B); accord 8 C.F.R. § 214.14(d)(3); 28 C.F.R. § 1100.35(b)(2).   

Other DHS regulations similarly verify that deferred action is a form of 

lawful presence.  For example, 8 C.F.R. § 1.3(a)(4)(vi) notes that persons 

“currently in deferred action status” are “permitted to remain in” and “lawfully 

present in the United States” for purposes of social security benefits.  In addition, 

DHS regulations authorize deferred action holders to receive employment 

authorization 8 C.F.R. § 274a.12(c)(14); DHS 2013 FAQs 3, 14.  The grant of 

work authorization further reinforces that DHS has authorized these individuals to 
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live and work in the United States.  See Ariz. DREAM Act Coal., 81 F. Supp. 3d 

795, 803 (D. Ariz. 2015) (“ADAC II”)  aff’d, Ariz. DREAM Act. Coal. v. Brewer, 

818 F.3d 901 (9th Cir. 2016) (“ADAC III”).  

Like DHS, the Departments of Justice and State regulations also define 

deferred action as an “authorized form of continued presence.”  28 C.F.R. § 

1100.35(b) (regarding relief for human trafficking victims).  Consistent with these 

authorities, the Board of Immigration Appeals (“BIA”), a branch of the 

Department of Justice and the highest administrative body for interpreting and 

applying immigration laws, has long held that “deferred action status is . . . 

permission to remain in this country.”  In re Quintero, 18 I&N Dec. 348, 349 (BIA 

1982); see also, e.g., In re Pena-Diaz, 20 I&N Dec. 841, 846 (BIA 1994) (deferred 

action status “affirmatively permit[s] the alien to remain”); In re Monreal-

Aguinaga, 23 I&N Dec. 56, 62 n.3 (BIA 2001) (same).   

Thus, authorities from all three branches of the federal government, 

including the Eleventh Circuit Court of Appeals, hold that deferred action holders 

are lawfully present in the United States.  Indeed, Georgia’s Legislature concedes 

this reality by recognizing that individuals with “approved deferred action” and 

other documentary evidence of “lawful presence” are “authorized” to stay in the 

United States, and thus eligible for driving privileges.  O.C.G.A. § 40-5-21.1(a).   
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B. Plaintiffs are Likely to Succeed on the Merits of their Equal 

Protection Claim. 

 

Defendants bar lawfully present deferred action holders residing in Georgia 

from admission to the state’s flagship universities but permit similarly situated 

groups of lawfully present noncitizens to attend.  State alienage classifications such 

as this are subject to strict scrutiny.  However, the court need not address what 

level of scrutiny applies here.  The state’s policy arbitrarily distinguishes between 

similarly situated groups without any legitimate justification and fails even the 

most deferential rational basis review.   Georgia uses its public university system 

to limit deferred action holders’ opportunities in Georgia, forcing them to either 

accept a second-class educational position in Georgia or abandon the state.  The 

result is a flawed public college educational policy that prohibits politically 

vulnerable and unpopular Georgians from fully participating in Georgian life.   

1.  Deferred Action Holders Are Similarly Situated to Other 

Lawfully Present Individuals Eligible for Admission to the Flagship 

Universities.   

 

Plaintiff deferred action holders are similarly situated to refugees, asylees, 

parolees, and other lawfully present individuals in all aspects relevant to the 

university admission.  For equal protection purposes, individuals are similarly 

situated when they “are in all relevant respects alike.”  See Nordlinger v. Hahn, 

Case 1:16-cv-03310-TWT   Document 38   Filed 10/17/16   Page 24 of 66



   15 

505 U.S. 1, 10 (1992) (emphasis added); see also Griffin Indus., Inc. v. Irvin, 496 

F.3d 1189, 1203 (11th Cir. 2007) (holding same).  The question of whether two 

classes are similarly situated to each other is therefore context specific: the policy 

at issue determines what constitutes a “relevant” similarity.  Griffin, 496 F.3d at 

1203.  A dissimilarity is irrelevant, and cannot support a rational distinction 

between individuals, unless those possessing the dissimilarity would “threaten 

legitimate interests” that the policy pursues in a way that those lacking it would 

not. City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 448 (1985).  

States’ power to determine what individuals are similarly situated with regard to 

immigration classifications is tightly circumscribed, as states cannot make their 

distinctions and must abide by the federal classifications.  See ADAC III, 818 F.3d 

at 909 (“The federal government, not the states, holds exclusive authority 

concerning direct matters of immigration law.”). As a result, the state cannot 

identify noncitizens as “dissimilar” when the federal government has not made 

those dissimilarities relevant to its classification.  Id. (state lacked authority to 

distinguish between deferred action grants pursuant to the INA and those pursuant 

to “discretionary decision not to enforce the INA”).   

Defendants’ Policy 4.1.6 permits lawfully present individuals to attend the 

flagship institutions yet bars deferred action holders on the erroneous basis that 
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they are unlawfully present in the United States. By its terms, the policy identifies 

only one state interest: the exclusion of unlawfully present persons from 

admission.  Policy 4.1.6.  Yet the state arbitrarily applies the policy to lawfully 

present deferred action holders.  Deferred action holders’ “lawful presence” is thus 

the only consideration relevant to whether they are similarly situated to other 

lawfully present individuals.  

Deferred action holders are lawfully present residents of the United States 

during their period of stay authorized by the Attorney General.  See supra Part II. 

B.  Under federal law, they possess the same lawful presence as asylees, parolees, 

or any other lawfully present individuals that Defendants do not ban from their 

flagship schools.  They possess federal work authorization and are obligated to pay 

taxes on the same basis as other noncitizens.  8 C.F.R. § 274a.12(c)(14) (work 

authorization); 26 U.S.C. § 7701(b)(1)(a);  Dandamundi v. Tisch, 686 F.3d 66, 77 

(2d Cir. 2012).  They are eligible for benefits that are based on lawful presence, 

including certain Social Security benefits and federal and state identifications.  8 

C.F.R. § 1.3(a)(4)(vi) (social security benefits); REAL ID Act, 49 U.S.C. § 30301 

note, Sec. 202(c)(2)(B)(viii), (C)(ii); O.C.G.A. § 40-5-1; O.C.G.A. § 40-5-21.1.   

Given these similarities, Plaintiffs’ immigration classification is virtually 

indistinguishable from that of parolees whom Defendants permit to attend flagship 
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institutions.  Like deferred action holders, parolees lack formal immigration status 

but are lawfully present in the United States by permission of the Attorney 

General. 8 U.S.C. § 1182(d)(5)(A) (“[P]arole of such alien shall not be regarded as 

an admission of the alien and when the purposes of such parole shall, in the 

opinion of the Attorney General, have been served the alien shall forthwith return 

or be returned to the custody from which he was paroled and thereafter his case 

shall continue to be dealt with in the same manner as that of any other applicant for 

admission to the United States.”); Garcia-Mir v. Smith, 766 F.2d 1478, 1484 (11th 

Cir. 1985) (stating parole has no “effect on … status”).  Defendants cannot identify 

any relevant difference that justifies the singling out of deferred action holders for 

disparate treatment among the vast group of lawfully present noncitizens. 

Defendants arbitrarily distinguish Plaintiff deferred action holders by barring 

them from their flagship institutions while permitting similarly situated refugees, 

asylees, parolees, and lawfully present individuals to attend.  The Equal Protection 

Clause does not permit Defendants to arbitrarily close its public universities to one 

group of lawfully present noncitizens and drive them out of the state.   

2. Alienage Classifications, Such as Georgia’s Policy in this Case, 

Are Subject to Strict Scrutiny. 

 

The alienage classification at the heart of Defendants’ admissions policy is 
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subject to strict scrutiny.  “The Fourteenth Amendment . . . embod[ies] a general 

policy that all persons lawfully in this country shall abide ‘in any state’ on an 

equality of legal privileges with all citizens under non-discriminatory laws.”  

Takahashi v. Fish & Game Comm’n, 334 U.S. 410 (1948).  As such, the Supreme 

Court consistently holds that strict scrutiny applies to state action that discriminates 

against noncitizens authorized to be present in the United States.  See Nyquist v. 

Mauclet, 432 U.S. 1 (1977); Graham v. Richardson, 403 U.S. 365 (1971).   State 

alienage classifications are “inherently suspect and subject to close judicial 

scrutiny.”  Graham, 403 U.S. at 372.  

The Supreme Court emphasizes two considerations supporting the 

systematic application of strict scrutiny to alienage classifications.  First, because 

noncitizens lack the normal protections of the political process, they are “a prime 

example of a ‘discrete and insular’ minority.”  Id.  Second, state classifications 

based on alienage are legitimate only in rare cases because the federal government 

holds exclusive power to regulate immigration.  Takahashi, 334 U.S. at 420. Thus, 

“the power of a state to apply its laws exclusively to its alien inhabitants as a class 

is confined within narrow limits.”  Id.  Accordingly, the Supreme Court applied 

strict scrutiny and struck down state policies that distinguished between classes of 

aliens based on eligibility or intent to naturalize—Nyquist, 432 U.S. at 7-9, 
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Takahashi, 334 U.S. at 413—or length of residence—Graham, 403 U.S. at 376.  

As multiple courts have held, these considerations apply with equal force to all 

lawfully present noncitizens.  All state classifications that discriminate against 

aliens holding lawful presence in the United States, even for a temporary period, 

must undergo strict scrutiny.  Dandamundi, 686 F.3d 66 at 76-77 (applying strict 

scrutiny to a statute that discriminated against nonimmigrants holding lawful 

presence for a limited time).  Accordingly, this District applies strict scrutiny to 

classifications that discriminate against temporary alien residents. Pena v. Bd. of 

Educ. of City of Atlanta, 620 F. Supp. 293, 298-300 (N.D. Ga. 1985). 

Here, Defendants distinguish between groups of noncitizens who are 

lawfully present in the United States and single out deferred action holders for 

disparate treatment.  Deferred action holders such as Plaintiffs are a “‘discrete and 

insular’ minority.”  Defendants lack power to distinguish among noncitizens and 

their classification based on alienage is “inherently suspect.”  Graham, 403 U.S. at 

372.  Accordingly, Defendants’ discrimination is subject to strict scrutiny. 

3. Alternatively, Heightened Scrutiny Is Appropriate Because 

Defendants Deprive a Politically Vulnerable Group of Access to 

Education. 

 

 At a minimum, Defendants’ absolute exclusion of deferred action holders 

from admission to its flagship institutions of higher education must undergo 

Case 1:16-cv-03310-TWT   Document 38   Filed 10/17/16   Page 29 of 66



   20 

heightened scrutiny because it (i) targets a politically vulnerable group and (ii) 

denies that group admission to higher education that it holds open to other 

similarly situated groups.  The Supreme Court applies heightened scrutiny to 

classifications that target politically vulnerable groups or burden important rights.  

See, e.g. Plyler v. Doe, 457 U.S. 202 at 223-24 (1982) (restrictions on elementary 

education); United States v. Windsor, 133 S. Ct. 2675, 2693 (2013) (same-sex 

marriage classifications).  The Eleventh Circuit similarly held that “the specific 

interplay between the types of individuals affected by the statute and the 

deprivation at issue” demands heightened scrutiny.  HICA II, 691 F.3d at 1245.  

Here, deferred action holders are a politically vulnerable group.  As 

noncitizens, they cannot vote and thus cannot rely on the protection of the ordinary 

checks of the political process.  Hampton v. Mow Sun Wong, 426 U.S. 88, 102-03 

(1976); Toll v. Moreno, 458 U.S. 1, 23 (1982) (Blackmun, J., concurring); United 

States v. Carolene Products Co., 304 U.S. 144, 152 n4. (1938); Dandamundi, 686 

F.3d at 77.  Instead, courts employ a “more searching judicial inquiry” to 

classifications targeting such politically vulnerable groups.  Carolene, 304 U.S. at 

152 n.4.    

Deferred action holders’ recent experience of discrimination underscores 

their political vulnerability.  Since the 2012 announcement of DACA, states and 
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private actors have targeted DACA and deferred action recipients for 

discrimination.  Arizona denied driver’s licenses to deferred action recipients in a 

policy that was enjoined for violating the supremacy and equal protection clauses.  

See ADAC III, 818 F.3d (preemption); ADAC I, 757 F.3d (equal protection).  

Similarly, a national employer barred deferred action recipients from working at 

any of their locations.  See Juarez, 69 F. Supp. 3d at 368.   

Georgia state officials have also implemented policies to discriminate 

against deferred action holders.  The Georgia legislature sought to strip deferred 

action recipients of the right to drive or provide them distinct permits identifying 

them as “Illegal Alien” or similar designation.  See Ex. I, Elly Yu, “Ga. Senator 

Wants Separate Driver Cards for ‘Illegal Aliens,’” WABE (Feb. 8, 2016).  

Defendant Regents singled out deferred action holders just one month after DACA 

was announced, by demanding that they pay nearly quadruple tuition rates at 

lower-tier universities, and barring them entirely from competitive public 

universities.  Ex. F.  That Georgia officials repeatedly pursue—and frequently 

implement—laws and policies so adverse to deferred action holders demonstrates 

that the political system alone cannot sufficiently protect the group from 

discrimination.  See Carolene, 304 U.S. at 153 (discussing failure of political 

system to protect discrete and insular minorities).   
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Defendants’ policy also demands heightened scrutiny because it denies 

access to higher education, an important right. Courts have established that higher 

education is critical to individual advancement in a democratic society.  Dixon v. 

Ala. State Bd. of Educ., 294 F.2d 150, 157 (5th Cir. 1961); see Barnes v. Zaccari, 

669 F.3d 1295, 1305 (11th Cir. 2012).  Consistent with this tradition, a district 

court in this circuit recently applied heightened scrutiny to a state law limiting in-

state tuition for the children of noncitizens.  Ruiz v. Robinson, 892 F. Supp. 2d 

1321, 1328-29 (S.D. Fla. 2012). Observing that higher education predicts higher 

future income and lower unemployment, the court concluded that “the importance 

of post-secondary education cannot be overlooked.”  Id.  Higher education permits 

individuals “to earn an adequate livelihood, to enjoy life to the fullest, or to fulfill 

…the duties and responsibilities of good citizens” and deprivations thus require 

heightened concern for those affected interests.  Dixon, 294 F.2d at 157.     

Additionally, the Supreme Court recognizes that denial of admission to a 

more prestigious college harms intangible aspects of the educational experience.  

See Sweatt v. Painter, 339 U.S. 629, 633-34 (1950) (emphasizing inequality 

between segregated law schools based on library, faculty size and prestige, class 

size, accreditation, influence of alumni, traditions, and community standing); 

United States v. Virginia, 518 U.S. 515, 557 (1996) (emphasizing inequality 

Case 1:16-cv-03310-TWT   Document 38   Filed 10/17/16   Page 32 of 66



   23 

between male-only and female-only programs based on faculty credentials and 

pay, course offerings, endowment, alumni influence, traditions and prestige). Here, 

the admissions policy directly links deferred action holders’ denial of admission to 

the institution’s competitiveness. Policy 4.1.6.  As a result, Georgia specifically 

denies deferred action holders the opportunity to access the most desirable, 

academically competitive, and prestigious institutions by establishing a two-tier 

educational system that subjects Plaintiffs to lower-quality educational 

opportunities.  See Sweatt, 339 U.S. at 633-34.  Defendants’ two-tier educational 

system demands a more searching judicial inquiry  

More broadly, courts have closely scrutinized regulations touching on higher 

education based on the principle that an educated populace is necessary to the 

advancement of democratic society.  See, e.g., Wieman v. Updegraff, 344 U.S. 183, 

196 (1952) (Frankfurter, J., concurring) (regulation of university professors); 

Dixon, 294 F.2d at 157 (due process in expulsion from public colleges); Grutter v. 

Bollinger, 539 U.S. 306, 329 (2003) (affirmative action in universities).  Indeed, 

the Supreme Court emphasized that maintaining public universities open to 

qualified individuals supports the diverse participation in civic life that is “essential 

if the dream of one Nation, indivisible, is to be realized.”  Grutter, 539 U.S. at 331-

32.  Here, Georgia bars all qualified deferred action holders from the most elite 
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public universities, separating them from those students likely to become the future 

leaders of Georgia and undermining the same diversity that the Court protects.  Id.  

Defendants’ classification creates a two-tier system for deferred action holders that 

bars them access to higher education based on their membership in a politically 

vulnerable group. This triggers heightened scrutiny.   

4. Defendants’ Two-Tier Educational System Based on its Illegal 

Alienage Classification Fails Strict or Heightened Scrutiny. 

 

Whether this Court applies strict or heightened scrutiny, Defendants’ two-

tier college admissions policy cannot survive.   A state alienage classification 

cannot survive strict scrutiny unless it is narrowly tailored to serve a compelling 

government interest.  See Johnson v. Bd. of Regents of Univ. of Ga., 263 F.3d 

1234, 1244 (11th Cir. 2001); Nyquist, 432 U.S. at 7 (classification must be 

“necessary and precisely drawn” to achieve a “legitimate and substantial” state 

interest).  To survive heightened scrutiny, the state must demonstrate that its policy 

furthers a “substantial state interest.”  HICA II, 691 F.3d at 1248 (citations and 

quotations omitted).  Under either strict or heightened scrutiny, the state must bear 

the burden of showing that its policy is constitutional.  Id. at 1248.   

In this case, Defendants’ two-tier admissions policy fails either level of 

scrutiny.  Defendants deny deferred action holders admission to their best schools 
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based solely on their misclassification of them as unlawfully present. See Ex. F.; 

Policy 4.1.6. However, states cannot classify aliens unless they defer to the federal 

immigration classification.   Plyler, 457 U.S. at 225-26.  Accordingly, Defendants 

have no legitimate interest (much less a substantial or compelling interest) in 

creating immigration classifications at all, even when they do so in the context of 

managing their public universities.  See U.S. v. Alabama, 691 F.3d  at 1292, 1295-

96 (11th Cir. 2012) (holding state cannot make immigration classifications even in 

context of contracts, a traditional state concern).  Similarly, a state cannot 

demonstrate that its classification is narrowly tailored unless it fully aligns with the 

federal classification, because states lack power to distinguish between aliens that 

the federal government has treated similarly.  Hines v. Davidowitz, 312 U.S. 52, 

68-70 (1941).   

5. Defendants’ Admissions Scheme Fails Even Rational Basis 

Review Because Defendants’ Policy Is Not Rationally Related to a 

Legitimate Government Interest. 

 

There is no valid justification for Defendants’ split-level college admissions 

program.  Accordingly, Defendants’ policy fails even the most deferential rational 

basis review.  To survive rational basis review a state “classification must be 

reasonable, not arbitrary, and must rest upon some ground of difference having a 
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fair and substantial relation to the object or the legislation, so that all persons 

similarly circumstanced shall be treated alike.”  F.S. Royster Guano Co. v. 

Virginia, 253 U.S. 412, 415 (1920).  Rational basis review is not “toothless.”  

Mathews v. Lucas, 427 U.S. 495, 510 (1976). State policy must have some rational 

relation to a legitimate government interest.  See Cleburne, 473 U.S. at 446; U.S. 

Dep’t of Agric. v. Moreno, 413 U.S. 528, 533 (1973); Romer v. Evans, 517 U.S. 

620, 632 (1996).  The state cannot baldly distinguish between similarly situated 

individuals and “even in the ordinary equal protection case calling for the most 

deferential of standards, we insist on knowing the relation between the 

classification adopted and the object to be attained.” Romer, 517 U.S. at 632.  

There is no rational basis for Defendants to distinguish between Plaintiffs and 

similarly situated individuals where doing so requires the creation of a state-

specific immigration classification because States cannot make their own 

immigration classifications.  Plyler, 457 U.S. at 225-26.  Defendants have no 

legitimate interest to support their policy.      

Furthermore, Defendants’ policy completely and irrationally denies DACA 

holding Georgia taxpayers access to USG flagship schools while providing access 

to similarly situated taxpayers.  See Hernandez v. C.I.R., 490 U.S. 680, 707, 

(1989) (citing the “constitutional necessity of not making irrational distinctions 
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among taxpayers”).  Accordingly, Defendants’ policy that bars DACA holders, 

while admitting students from out of state, is not rationally related to the state’s 

interest in preserving resources for Georgia taxpayers.  Defendants’ irrational 

discrimination is especially misguided here where, students from Florida or 

California are welcome to USG flagship schools, see Policy 4.3.1 (reporting on out 

of state students enrolled during previous year), while Plaintiffs, Georgia honors 

students who paid taxes to support the schools, are barred.  See Ex. F.  

6.  Alternatively, Georgia’s Disparate Treatment of Deferred 

Action Recipients Is Based on Bare Animus and Fails Rational Basis.    

 

Taken together, the Regents Memo and Tuition Manual direct University 

officials to exclude deferred action recipients from Georgia flagship schools, 

thereby relegating Plaintiffs to the USG’s second tier.  While Defendants maintain 

that this policy complies with federal immigration law, the policy actually 

contravenes it.  The Regents Memo addresses the key question at issue here, 

whether deferred action confers lawful presence in the United States, and concedes 

that “[l]awful presence is, of course, a question of federal law.”  Ex. F.  However, 

the Regents Memo concludes that deferred action recipients do not have lawful 

presence, even though its only citation to federal authority actually supports the 

opposite result.  Id.; Ex. G at 2.  Additionally, the Tuition Manual explicitly directs 
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universities to ignore federal verification of lawful presence for deferred action 

holders through the federal SAVE program, and to interpret deferred action as 

“unlawful presence” instead.  See Ex. E. at 16. This alone is sufficient to overturn 

the practice because, instead of complying with federal law, Defendants have 

created an arbitrary immigration classification that contradicts it.  A state may not 

use a classification “whose relationship to an asserted goal is so attenuated as to 

render the distinction arbitrary or irrational.”  Cleburne, 473 U.S. at, 446. 

The Ninth Circuit held that there was no rational basis to distinguish 

between deferred action holders and other noncitizens who were authorized to be 

present in the United States under federal law and whom Arizona allowed to obtain 

driver’s licenses.  ADAC I, 757 F.3d at 1064.  The Court of Appeals found no 

legitimate state interests based in federal law or otherwise for defendants’ 

“decision to treat DACA recipients disparately from [other] noncitizens . . . 

[whose] ‘presence . . . is authorized under federal law.’”  Id. at 1065 (citation 

omitted); see also id. (“Instead, in purporting to distinguish between these 

categories, Arizona assumes for itself the federal prerogative of classifying 

noncitizens . . . .”). 

Here, the Regents and Presidents have illegally singled out deferred action 

recipients, a group of noncitizens whom the federal government classifies as 
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lawfully present.  State classifications based on alienage are rarely legitimate.  See 

Plyler, 457 U.S. at 225 (“The States enjoy no power with respect to the 

classification of aliens.”).  Defendants’ failure to follow federal law, as they admit 

they must do, confirms their discrimination is irrational.  See Eisenstadt v. Baird, 

405 U.S. 438, 446-55 (1972) (rejecting irrational discrimination against unmarried 

persons).    

Finally, the record indicates that Defendants’ animus towards DACA and 

deferred action recipients motivates their two-tier admissions policy. 

Unquestionably, “a bare … desire to harm a politically unpopular group cannot 

constitute a legitimate governmental interest.”  Dep’t of Agric. v. Moreno, 413 U.S. 

at 534; see also Romer, 517 U.S. at 633 (holding that classifications cannot be 

adopted “for the purpose of disadvantaging the group burdened by the law”).  Even 

in the absence of an express desire to harm, classifications that are unusual or 

unprecedented “raise the inevitable inference that the disadvantage imposed is born 

of animosity toward the class of persons affected.”  Romer, 517 U.S. at 634.  

Courts look with particular suspicion upon classifications that upset the traditional 

federal-state division of powers.  See Romer, 517 U.S. at 633 (“Discriminations of 

an unusual character especially suggest careful consideration to determine whether 

they are obnoxious to the constitutional provision.”); Plyler, 457 U.S. at 225 
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(exclusive federal immigration powers preclude states from creating alien 

classifications); cf. Windsor, 133 S. Ct. at 2692 (holding that a federal statute that 

invades a state’s historical power to define marriage requires “careful 

consideration”).   

By creating a split-tier college admissions policy for Georgia residents based 

on applicants’ federal immigration classification as opposed to traditional indicia 

of state residence, Defendants’ policy upsets the traditional balance between state 

and federal power.  Plyler, 457 U.S. at 224-25.  Additionally, by excluding out-of-

state deferred action holders from admission but permitting other out-of-state 

students to attend, Georgia extends its idiosyncratic immigration classification 

beyond its borders, upsetting the federal government’s traditional prerogative to 

establish a uniform national rule of immigration.  See Hines, 312 U.S. at 66.   

Moreover, Defendants’ policy, which prevents high performing qualified students 

from attending its best schools, contradicts the University System of Georgia’s 

stated mission to “contribute to the educational, cultural, economic, and social 

advancement of Georgia by providing excellent undergraduate general education 

and first-rate programs.”  University System of Georgia, Vision, Mission and 

Goals, Ex. J, available at http://www.usg.edu/hr/orientation/4.phtml (last accessed 

October 4, 2016). 
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In this case, the DHS guidance cited by the Regents Memo reads, “an 

individual whose case is deferred will not be considered to be accruing unlawful 

presence in the United States during the period deferred action is in effect.”  Ex. G 

at 2, DHS 2012 FAQs .  Defendants use this authority to conclude that deferred 

action recipients are not lawfully present, even when the DHS 2012 FAQs directly 

refute that conclusion.  They also ignore any of the relevant federal legal authority 

available to them at that time or since.  See supra Part IV. A.  Defendants have also 

failed to alter the Regents’ Memo or provide any other contrary guidance since 

DHS published the 2013 FAQs, which unequivocally provide that deferred action 

recipients are lawfully present in the United States.  Ex. H at 2. (“An individual 

who has received deferred action is authorized to by [DHS] to be present in the 

United States, and is therefore considered by DHS to be lawfully present during 

the period deferred action is in effect[.]”).  Instead, Defendants ignore 

overwhelming federal authority in order to exclude deferred action holders from 

Georgia’s best schools and limit them to less competitive and less prestigious 

schools that they cannot otherwise fill.  Defendants have created an unequal 

postsecondary educational track for a politically powerless and unpopular group.  

This smacks of an attempt to engineer the exclusion of deferred action recipients 

rather than an even-handed attempt to discern federal law, and supports that 
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animus toward deferred action recipients motivated the policy.  Romer, 517 U.S. at 

634; see also supra Part IV. B. 3. (describing Georgia’s targeting of deferred 

action recipients). No legitimate state interest supports Defendants’ two-tier 

admissions policy that discriminates against deferred action holders.  

C.  Plaintiffs Are Likely to Succeed on Their Preemption Claim. 

 

Plaintiffs are likely to succeed on the merits of their claim that Defendants’ 

admissions policy is preempted by federal law.  Defendants’ admissions policy 

centers on whether an individual is lawfully present in the United States.  See 

Policy 4.1.6.  Defendants concede that deciding whether deferred action recipients 

have “[l]awful presence is, of course, a question of federal law[.]”  Ex. F.  Federal 

law classifies noncitizens with deferred action as lawfully present in the United 

States and Georgia.  See supra Part. II B. Despite this, and despite Georgia law and 

Defendants’ policy that purports to authorize the admission of individuals who are 

lawfully present in the United States to its flagship schools, Defendants prohibit 

deferred action holders from entering Georgia’s best colleges and Universities and 

relegate them to lower tiered schools.  In so doing, Defendants encroach on the 

exclusive federal authority to regulate immigration and create an idiosyncratic 

immigration classification that is superseded by the INA and conflicts with well-

established federal law.  
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1. State Regulation of Noncitizens that Rejects Federal 

Immigration Classifications in Favor of its Own Is Preempted, Even 

in Areas of Traditional State Concern.  

 

While states can regulate areas of traditional state concern that may impact 

noncitizens, see De Canas v. Bica, 424 U.S. 351, 355 (1976) (superseded by statute 

on other grounds), state action that regulates an area of traditional state concern 

may still overstep into an impermissible regulation of immigration.  See Alabama, 

691 F.3d at 1295-96 (invalidating state regulation of aliens in context of contracts, 

a traditional state concern.) State regulation cannot directly regulate immigration, 

as by classifying aliens.  Id. In particular, the power to classify aliens for 

immigration purposes is “committed to the political branches of the Federal 

Government.” Plyler, 457 U.S. at 225 (quoting Mathews v. Diaz, 426 U.S.67, 81 

(1976)). “The States enjoy no power with respect to the classification of aliens.”  

Permissible state regulations include those that mirror federal objectives and 

incorporate federal immigration classifications.  Id. at 225–26. However, states 

may at most “borrow the federal [immigrant] classification” or “follow the federal 

direction.”  Id. at 219 n.19, 226.  For example, in Toll v. Moreno, the Supreme 

Court held that preemption principles foreclosed a state policy concerning the 

imposition of tuition charges and fees at a state university on the basis of 

immigration classification.  458 U.S. at 16–17.  Maryland excluded G-4 
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visaholders from establishing domicile for the purposes of in-state tuition, but 

Congress had not precluded these visa holders from establishing domicile as it had 

other noncitizens.  Id. at 14.  The Supreme Court held that Maryland imposed an 

additional burden solely on the basis of their immigration classification that was 

not contemplated by Congress, and thus was preempted.  Id.  

Other circuit courts have held the same.  For example, the Ninth Circuit 

Court of Appeals recently struck down a policy that classified deferred action 

recipients as not authorized to be present in the United States for the purposes of 

obtaining driver’s licenses, “admittedly an area of traditional state concern.”  

ADAC III, 818 F.3d, at 913-15.  Arizona’s policy denied DACA holders driver’s 

licenses, but the Ninth Circuit held that it “distinguishes between noncitizens based 

on its own definition of ‘authorized presence,’ one that neither mirrors nor borrows 

from the federal classification scheme.”  Id. at 915; accord Villas at Parkside 

Partners v. City of Farmers Branch, Texas, 726 F.3d 524, 536 (5th Cir. 2013) 

(holding preempted and enjoining a housing ordinance that “allows state courts to 

assess the legality of a non-citizen's presence” in the United States because it 

“open[ed] the door to conflicting state and federal rulings on the question” and 

“[t]he federal government alone . . . has the power to classify non-citizens”). 
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State regulation additionally constitutes an impermissible regulation of 

immigration when it contradicts the federal government’s determination of who 

should be admitted into the country or the conditions in which they may remain.  

See Lozano v. City of Hazleton, 724 F.3d 297, 317 (3d Cir. 2013).  The Eleventh 

Circuit Court of Appeals found that “contract is a matter of traditional state 

concern,” but nevertheless invalidated a statute that “prohibits Alabama courts 

from enforcing or recognizing contracts between a party and an unlawfully present 

alien, provided the party knew or constructively knew that the alien was in the 

United States unlawfully.”  Alabama, 691 F.3d at 1292, 1295-96.  The Court of 

Appeals held that Alabama had essentially decided that certain noncitizens should 

not be “tolerated within its territory,” despite the statutory or discretionary steps 

the federal Executive could take to “permit the alien’s presence.”   Id. at 1295.  In 

other words, Alabama’s law did not reflect federal treatment of noncitizens.  As a 

result of this encroachment on federal authority, the court held Alabama’s law 

“constitutes a thinly veiled attempt to regulate immigration under the guise of 

contract law, and thus . . . it is preempted.”  Id. at 1296. 

Here, Defendants’ policy ostensibly regulates admission standards for state 

colleges and universities, an area of traditional state concern.  However, their 

policy requires them to determine who is lawfully present in the United States, and 
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Defendants’ application of the policy fails to “follow the federal direction” as to 

DACA holders’ classification under the federal immigration scheme.  Plyler, 457 

U.S. at 219 n.19.  Rather, Defendants have created their own immigrant 

classification for deferred action holders.  The federal government treats them as 

lawfully present, see supra Part II. B., and Defendants do not.  In addition, 

Defendants’ misclassification of deferred action holders forces them to accept 

reduced educational prospects or leave the state entirely.  Georgia thus regulates 

the conditions under which deferred action holders may remain in the state, 

deciding contrary to federal treatment that they occupy a lower position in Georgia 

than all other lawfully present individuals.  As in Alabama and Lozano, this 

constitutes a “thinly veiled attempt” to directly regulate immigration under the 

guise of administering the university system.  Alabama, 691 F.3d at 1296; Lozano, 

724 F.3d at 315.  In fact, Georgia’s policy has directly forced Plaintiffs out of the 

state.  As a result, Defendants have intruded on the federal government’s exclusive 

power to regulate immigration, a field that the Constitution reserves for the federal 

government and Congress has occupied with comprehensive and complex 

regulations.  It also conflicts with the INA and frustrates the Executive’s 

congressionally-granted authority to provide effective discretionary relief.  
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2. Defendants Are Preempted from Implementing Policy 4.1.6.  in 

a Way that Fails to Recognize the Lawful Presence of Deferred 

Action Holders. 

a. Defendants Unlawfully Invade the Federal Government’s 

Constitutionally Granted Power to Regulate Immigration, 

Which Includes the Power to Classify Immigrants. 

 

The federal government enjoys exclusive power to regulate immigration, 

which derives from the Constitution’s grant to the federal government of the power 

to “establish a uniform Rule of Naturalization” and to “regulate Commerce with 

foreign Nations,” U.S. Const. art. I, § 8, cl. 3, 4, as well as from the national 

government’s “inherent power as sovereign.”  Arizona v. United States, 132 S. Ct. 

2492, 2498 (2012); see also De Canas, 424 U.S. at 354 (1976); Truax v. Raich, 

239 U.S. 33, 42 (1915); Nishimura Ekiu v. United States, 142 U.S. 651, 659 (1892) 

(recognizing inherent power of sovereign nation to control its borders).  The power 

to classify noncitizens is central to the exclusive federal power to regulate 

immigration because “alienage classifications may be intimately related to the 

conduct of foreign policy, to the federal prerogative to control access to the United 

States, and to the plenary federal power to determine who has sufficiently 

manifested his allegiance to become a citizen of the Nation.”  Plyler, 457 U.S. at 

219 n.19; see Arizona, 132 S. Ct. at 2506-07 (holding same); Nyquist, 432 U.S. at 

7.  Because the power to classify constitutes a regulation of immigration, “‘[t]he 
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States enjoy no power with respect to the classification of aliens.’”  Cent. Ala. Fair 

Hous. Ctr. v. Magee, No. 2:11CV982-MHT, 2011 WL 5878363, at *2 (M.D. Ala. 

Nov. 23, 2011) (quoting Plyler, 457 U.S. at 225). 

States create unconstitutional immigrant classifications when they attempt to 

independently classify noncitizens in a way that does not conform to federal 

classifications.  For example, the Ninth Circuit ruled that Arizona’s decision to 

classify a subset of deferred action recipients as unauthorized under federal law 

was preempted because it “usurps the authority of the federal government to create 

immigrant classifications.”  ADAC III, 818 F.3d at 919.  In this Circuit, a District 

Court enjoined an Alabama college admissions law because it created an 

idiosyncratic state classification of immigrants who are “not lawfully present,” 

emphasizing that “only Congress may classify aliens.”  HICA I, 2011 WL 

5516953, at *23.  Similarly, a California District Court enjoined portions of a 

California voter-approved initiative found to be an impermissible regulation of 

immigration because the state’s “classification of persons as (1) citizens; (2) 

lawfully admitted as a permanent resident; or (3) lawfully admitted for a temporary 

period is not in any way tied to federal standards.”  League of United Latin Am. 

Citizens v. Wilson, 908 F. Supp. 755 at 772 (C.D. Cal 1995); see also, e.g., Equal 

Access Educ. v. Merten, 305 F. Supp. 2d 585, 602-03 (E.D. Va. 2004) (noting 
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higher education admissions policy would be preempted as a regulation of 

immigration if Virginia had departed from the federal standard).  

Here, Defendants have independently classified deferred action recipients as 

not authorized to be present.  However, the question of who is lawfully present in 

the United States is not for Defendants to make.  See De Canas, 424 U.S. at 354-

55.  The Constitution forbids Defendants from making an idiosyncratic 

classification of deferred action recipients, as it has reserved jurisdiction to make 

those classifications to the federal government.  Defendants’ untethered 

classification scheme cannot stand.  

b. Congress’s Comprehensive Immigration Scheme Leaves 

No Room for Defendants To Make Immigration Classifications. 

 

Congress has occupied the field of federal immigrant classifications, 

providing another ground to hold Defendants’ policy preempted.  Preemption 

applies with particular force where Congress has determined that a particular field 

must be subject to exclusive federal regulation.  Arizona , 132 S. Ct. at 2502 

(“States may not enter, in any respect, an area the Federal Government has 

reserved for itself.…”).  In such cases, all state law must yield to the federal 

prerogative, even where the state regulation complements federal goals.  See id.; 

Hines, 312 U.S. at 66-67.  Courts infer Congress’s intent to occupy a regulatory 
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field from “the federal statute itself, read in the light of its constitutional setting 

and its legislative history.”  GLAHR, 691 F.3d at 1262 (interior citations omitted).  

In particular, field preemption applies where federal interests dominate or where 

Congress has adopted a complex, pervasive framework that forecloses state 

regulation on the subject.  Arizona 132 S. Ct. at 2501.   

 The INA creates a pervasive framework with regard to the admission, 

removal, and presence of aliens.  See Chamber of Commerce of U.S. v. Whiting, 

563 U.S. 582, 587 (2011) (quoting De Canas, 424 U.S. at 353, 359); see also 

Arizona, 132 S. Ct. at 2499 (“Federal governance of immigration and alien status is 

extensive and complex.”).  As noted above, the Constitution explicitly confers 

upon Congress the power to regulate immigration and create immigrant 

classifications.  See U.S. Const. art. I, § 8, cl. 4; Plyler, 457 U.S. at 225.  Congress 

has exercised its constitutional power by adopting a comprehensive scheme of 

immigration regulation that leaves no room for state-created immigration 

classifications.  Hines, 312 U.S. at 69, 72-73.  Congress’s extensive regulation 

“illustrates an overwhelmingly dominant federal interest in the field.”  GLAHR, 

691 F.3d at 1264; see also Alabama, 691 F.3d at 1295 (“Congress intended that the 

Executive Branch determine who must be removed and who may permissibly 

remain.”).   
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In assessing whether states have interfered in a field of exclusive federal 

regulation, courts look to the practical effect of the law rather than the method the 

state has adopted.  Alabama, 691 F.3d at 1296.  In Alabama, this Circuit 

overturned a law that prohibited Alabama courts from enforcing or recognizing 

contracts between a party and unlawfully present noncitizens because “Congress’s 

comprehensive statutory framework governing alien removal” determined who 

may lawfully remain in the United States, and the state had no power to make 

independent judgments on the same.  Alabama, 691 F.3d at 1292-94.  The Third 

Circuit has also affirmed that a “state or locality may not determine who should or 

should not be admitted into the country, and the conditions under which a legal 

entrant may remain,” and held provisions barring rental houses to aliens without 

lawful status “field preempted because they intrude on the regulation of residency 

and presence of aliens in the United States.”  Lozano, 724 F.3d at 317 (internal 

edits and citations omitted). Most on point, the Court in HICA I held that a state’s 

attempt to create its own definition of lawfully present aliens for the purpose of 

admission to state public post-secondary institutions was preempted because it 

differed from the federal classification.  See HICA I, 2011 WL 5516953, at *23-24 

(“This ‘classification’ of aliens for purposes of determining who is eligible to 

attend Alabama's public postsecondary institutions is preempted as only Congress 
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may classify aliens.”)  Similarly, The Ninth Circuit recently struck down a policy 

that classified deferred action recipients as not authorized to be present in the 

United States for the purposes of obtaining driver’s licenses.  ADAC III, 818 F.3d 

at 917.  The Court held, “Because Arizona created a new immigration 

classification when it adopted its policy regarding driver's license eligibility, it 

impermissibly strayed into the exclusive domain of the INA.”  Id., at 914 (holding 

the policy field preempted).   

Defendants continue down this failed path.  By classifying deferred action 

recipients as unlawfully present, Defendants intrude on the field of alien 

classification that Congress, through the INA’s comprehensive framework, has 

reserved for itself.  Defendants create their own classification of deferred action 

recipients in order to maintain their two-tier system of higher education, enforce 

their independent judgment that deferred action holders should not be treated as 

lawfully-present individuals, and drive deferred action holders from the state.  

Defendants cannot regulate this Congressionally occupied field.  Their 

classification of deferred action recipients is preempted.   

c. Defendants Define Deferred Action Recipients as Not 

Lawfully Present, Which Conflicts with Federal Immigration 

Law and the Executive’s Discretionary Authority. 

 

 “[S]tate laws are preempted when they conflict with federal law.”  Arizona 
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v. United States, 132 S. Ct. at 2501.  Conflict is present when the state law “stands 

as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress—whether that ‘obstacle’ goes by the name of ‘conflicting; 

contrary to; . . . repugnance; difference; irreconcilability; inconsistency; violation; 

curtailment; . . . interference,’ or the like.”  Geier v. Am. Honda Motor Co., Inc., 

529 U.S. 861, 873 (2000) (quoting Hines, 312 U.S. at 67); see e.g., Arizona v. 

United States, 132 S. Ct. at 2501; De Canas, 424 U.S. at 363. The Constitution 

requires a uniform immigration system, as “[d]ecisions of this nature touch on 

foreign relations.”  Arizona v. United States, 132 S. Ct. at 2506-07.   

Defendants’ classification of deferred action recipients as not lawfully 

present is conflict preempted in two ways.  First, Defendants’ classification 

directly conflicts with the federal government’s treatment of deferred action 

recipients.  Second, Defendants’ acts undermine Congress’s delegation of 

discretion to the Executive Branch to determine whether a noncitizen is lawfully 

present in the United States.  

(1) Defendants’ Re-Classification of Deferred Action 

Holders Conflicts with Federal Law.  

 

Defendants implement an immigration category that conflicts with binding 

precedent, federal statutes, federal regulations, BIA decisions, and DHS guidance, 
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all of which demonstrate that deferred action holders are lawfully present in the 

United States under federal law.  See supra Part II. B.  Yet because states have no 

independent power to create immigration classifications that conflict with federal 

law, they may at most “borrow the federal classification” or “follow the federal 

direction.”  See Plyler, 457 U.S. at 219 n.19, 226.  Defendants have done neither 

here.   

Federal courts regularly strike down state policies that classify immigrants 

contrary to federal classifications.  For example, a District Court in this Circuit 

blocked a state law, holding Alabama “cannot, without conflicting with federal 

law, exclude unlawfully-present aliens from its postsecondary institutions if its 

definition of unlawfully present aliens conflicts with Congress’s definition[.]”  

HICA I, 2011 WL 5516953, at *24 n.13.  Similarly, another District Court 

reasoned that “a policy that classifies [a noncitizen] as an illegal alien, although he 

. . . is lawfully present in the United States under federal law, directly conflicts 

with federal laws defining categories of persons lawfully or unlawfully present in 

the United States[.]”  Merten, 305 F. Supp. 2d at 608.  As noted above, the Ninth 

Circuit struck down Arizona’s policy that denied DACA recipients driver’s 

licenses based on its own definition of authorized presence, untethered from 

federal standards. ADAC III, 818 F.3d at 915.   
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Finally, the Supreme Court in Toll v. Moreno struck down Maryland’s 

policy that applied a state-law definition of “residence” so as to deny eligibility for 

in-state tuition to a subset of lawfully present aliens.  Toll, 458 U.S. at 14.  The 

Court held that state policies that create “ancillary ‘burden[s] not contemplated by 

Congress’” are preempted.  Id.  Congress had not precluded G-4 visaholders from 

establishing domicile as it had other noncitizens, and state laws imposing this 

additional burden solely on the basis of their immigration classification were 

preempted.  Id.   

In summary, Georgia may not create its own immigration categories that 

conflict and interfere with those of the federal government in order to deny 

admission to lawfully present non-citizens, subject them to reduced educational 

opportunities, and discourage their presence in the state.  Id.  Defendants’ 

treatment of Plaintiffs as unlawfully present in the United States is preempted 

because federal law treats them in an opposite manner. 

(2)  Defendants’ Admissions Policy Contravenes 

Congress’s Delegation of Discretion to the Federal 

Executive in Immigration Matters. 

 

          Congress has delegated discretion to the Executive Branch in the 

enforcement and administration of the immigration laws, including deciding 

whether a noncitizen should be authorized to be present in the United States.  See, 
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e.g., 8 U.S.C. § 1103(a)(1)-(3) (granting to the DHS Secretary authority over 

“administration and enforcement” of the INA, including the power to “perform 

such . . . acts as he deems necessary for carrying out his authority”).  The Supreme 

Court has emphasized that “[a] principal feature of [Congress’s] removal system is 

the broad discretion exercised by immigration officials.”  Arizona v. United States, 

132 S. Ct. at 2499.  Significantly, Congress’s authority includes the discretion not 

to pursue the removal of a noncitizen and to authorize such persons to remain in 

the United States.  See id. 

“At each stage, the Executive has discretion to abandon” the deportation 

process, including through the “regular practice … known as ‘deferred action.’”  

AADC, 525 U.S. at 483-84; see also Arizona v. United States, 132 S. Ct. at 2499 

(“[f]ederal officials” have discretion to “decide whether it makes sense to pursue 

removal at all”).  Congress has even passed legislation protecting the Executive’s 

deferred action decisions, among other discretionary determinations, from judicial 

review.  AADC, 525 U.S. at 483-85 (discussing 8 U.S.C. § 1252(g)). 

 Here, DHS has exercised its authority to allow a category of otherwise 

removable noncitizens to remain in the United States by granting them deferred 

action.  Defendants’ treatment of those noncitizens as unlawfully present under 

federal law impermissibly frustrates Congress’s intent to vest discretion over such 
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decisions in the federal Executive.  Defendants may not treat particular noncitizens 

as unauthorized contrary to the federal government’s determination.  

For example, the Supreme Court struck down an Arizona law that authorized 

state officials to make determinations about who is lawfully permitted to be in the 

United States.  Arizona v. United States, 132 S. Ct. at 2506-07.  The Court held 

that allowing state officers to decide for themselves whether a particular noncitizen 

should be arrested for being removable—regardless of whether “federal officials 

determine [the noncitizen] should not be removed”—was conflict preempted 

because it “violates the principle that the removal process is entrusted to the 

discretion of the Federal Government.”  Id.  

Similarly, in striking down an Alabama provision that invalidated contracts 

entered into by unlawfully present immigrants, the Eleventh Circuit held that the 

state law conflicted with “Congress[’s] inten[t] that the Executive Branch 

determine who must be removed and who may permissibly remain.”  Alabama, 

691 F.3d at 1295.  There, the court recognized that it is “obvious from the statutory 

scheme that Congress intends the Executive Branch to retain discretion over 

expulsion decisions and applications for relief.”  Id.  

Here, Defendants use idiosyncratic immigration designations that conflict 

with the federal government’s exclusive discretion to determine “whether it is 
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appropriate to allow a foreign national to continue living in the United States.”  

Arizona v. United States, 132 S. Ct. at 2506.  Defendants are preempted from doing 

so. 

D. Plaintiffs Suffer Irreparable Harms Because of Defendant’s Deferred 

Action Ban. 

 

The Regents and Presidents’ policy of denying admission to deferred action 

recipients irreparably harms Plaintiffs Alvarado, Estrada, Umana and Plaintiff 

SUYA members like Rolando Zenteno.  Plaintiff individuals or members seek to 

enroll in or transfer to the prestigious flagship USG institutions covered by the 

deferred action admissions ban.  Because of Defendants’ policy, Plaintiffs, who are 

competitive for admissions at Georgia’s best schools, must choose between 

attending second tier Georgia schools or leaving the state to pursue their 

educations in comparable out-of-state schools.  Unlike similarly situated Georgia 

residents, some Plaintiffs have been forced out of their home state, despite growing 

up in Georgia and living there for most of their lives.  Plaintiffs suffer irreparable 

harms as a result of Defendants’ unlawful practices.  

Courts have taken judicial notice that many Americans “consider a college 

education as important as primary and secondary education.”  Aaron v. Clark, 342 

F. Supp. 898, 901 (N.D. Ga. 1972).   A district court in this circuit recently 
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recognized that “the needs of the labor force have changed dramatically and the 

importance of post-secondary education has increased significantly.”  Ruiz, 892 F. 

Supp. 2d at 1329.  The ability to obtain a bachelor’s degree has a marked impact 

on unemployment rates and median weekly earnings.  Id.  Barring access to the 

state’s flagship institutions for obtaining these degrees will place Plaintiffs in a 

secondary starting position and negatively impact their future employment and 

earning potential in ways that cannot be remedied.  

Because Defendants bar admission to flagship USG institutions, Plaintiff 

Estrada must attend a less prestigious USG institution, diverting her career goals.  

Estrada Decl. ¶ 7.   Plaintiff Estrada attends Armstrong State University and wishes 

to attend law school at the Georgia State University or the University of Georgia; 

however, because of Defendants’ ban, she will be forced to leave the state to attend 

a comparable institution.  Estrada Decl. ¶ 8.  Similarly, SUYA member Zenteno 

cannot apply to graduate programs in journalism at Georgia’s flagship schools and 

must apply to out of state schools in search of a comparably competitive program.  

Zenteno Decl. ¶ 9.   Both Estrada’s and Zenteno’s exclusion from admission to the 

flagship institutions of her choice has already subjected each student to irreparable 

harm and threatens to cause further irreparable harm by requiring them to apply to 

graduate school outside of Georgia.   As noted above, the Supreme Court 
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recognizes that the loss of intangible factors of a university such as prestige, 

history, and traditions constitutes harm. See Sweatt, 339 U.S. at 633-34 (1950); 

United States v. Virginia, 518 U.S. at 557.  No amount of money will be able to 

compensate for Defendants’ denial of these intangible qualities of admission to the 

flagship institutions.   If Defendants’ practices are not enjoined, neither Estrada nor 

Zenteno will ever regain the chance to pursue graduate degrees at a public 

institution in Georgia and access the unique benefits of these institutions.  They 

will lose access to the extensive alumni networks of the flagship USG institutions 

that would support entry into their chosen field.  They will also be disadvantaged 

upon returning home to work after graduation. These harms are irreparable. 

Plaintiffs Alvarado and Umana face irreparable injury because Defendants’ 

two-tier system compels them to leave their home state of Georgia to obtain an 

education equivalent to that which Georgia offers other lawfully present 

individuals in its top tier schools.  Alvarado Decl. ¶ 9, 11.; Umana Decl. ¶ 7.  

Defendants’ refusal to admit deferred action recipients to their top-tier institutions 

prevented Plaintiff Alvarado from accessing within Georgia the undergraduate 

education necessary to be a competitive applicant for law schools.  Alvarado Decl. 

¶ 9.   As a result, Plaintiff Alvarado had to apply to out-of-state institutions and has 

moved out of state to attend college in New Hampshire, irremediably altering the 
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course of his life.  He will have to leave his family and the home state he has lived 

in for 14 years.  He will also be forced to leave his job and professional 

connections in Georgia and re-establish himself in a new state, making return to 

Georgia difficult.  See Gresham v. Windrush Partners, Ltd., 730 F.2d 1417, 1424 

(11th Cir. 1984) (finding irreparable harm in housing context because individual 

cannot “remain in limbo” and once established elsewhere “it becomes difficult to 

disrupt new friendships and other community ties by uprooting oneself again”).   

Similarly, Plaintiff Umana left her home to study in Massachusetts, despite 

her desire to study at a prestigious university in the state where she has lived with 

her family for the last 15 years.  Umana Decl. ¶ 1, 8. Georgia’s policy continues to 

prevent her from returning to the state to continue her education, further harming 

her goal of reestablishing herself in Georgia with each passing day.   Further, 

Plaintiff Alvarado and his family will face financial hardship from the loss of his 

job income and the cost of establishing a second household out of state, threatening 

their economic viability. See e.g., Bloodworth v. Oxford Vill. Townhouses, Inc., 

377 F. Supp. 709, 719 (N.D. Ga. 1974) (cumulative effects of monetary loss on 

plaintiffs’ ability to maintain housing can be irreparable); Nat’l Auto Lenders, Inc. 

v. SysLOCATE, Inc., 753 F. Supp. 2d 1233, 1237 (S.D. Fla. 2010) (considering size 

of monetary loss, credit impact, and potential to drive plaintiff out of business).   
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Nor can Plaintiffs await the outcome of litigation before continuing their 

studies.  As courts have observed, any delay in completing training and entering 

the workforce causes irreparable harm: “Setbacks early in their careers are likely to 

haunt Plaintiffs for the rest of their lives.  Thus, a delay, even if only a few months, 

pending trial represents productive time irretrievably lost” to these young 

Plaintiffs.  ADAC I, 757 F.3d at 1068; cf. MacGinnitie v. Hobbs Group LLC, 420 

F.3d 1234, 1243 (11th Cir. 2005) (holding that lost employment opportunities 

caused by illegal restrictive covenants are irreparable).   

E. The Balance of Equities and Public Interest Strongly Favors Plaintiffs. 

 

The harm to Plaintiffs strongly outweighs the harm to Defendants.  Most 

importantly, Defendants have “‘no legitimate interest in enforcing an 

unconstitutional’ regulation.”  Gilio ex rel. J.G. v. Sch. Bd. of Hillsborough Cty., 

Fla., 905 F. Supp. 2d 1262, 1275 (M.D. Fla. 2012) (quoting KH Outdoor, LLC v. 

City of Trussville, 458 F.3d 1261, 1272 (11th Cir. 2006)).  Moreover, denying 

admission to deferred action recipients like Plaintiffs interferes with their access to 

education, choice of study, and ultimately choice of home state, which impedes 

their ability to function fully as participating members of society.   See supra Part 

IV. D.   In comparison, any hardship to Defendants from an injunction would be 

minimal, as the injunction would merely require Defendants to follow federal law.  
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Similarly, the public’s interest is firmly aligned with that of Plaintiffs.  

“Imposing an injunction would serve the public interest by protecting [Plaintiffs] 

from the harm caused by infringement of their constitutional right.”  Lebron v. 

Wilkins, 820 F.Supp.2d 1273, 1292 (M.D. Fla. 2011) (internal citations and 

quotations omitted.); accord, Planned Parenthood Se., Inc. v. Bentley, 1226 (M.D. 

Ala. 2015) (holding “the issuance of an injunction is in the public interest” because 

it protects “a right explicitly and emphatically protected under federal law”).  On 

the other hand, “public interest does not support the [Defendants’] expenditure of 

time, money, and effort in attempting to enforce an ordinance that may well be 

held unconstitutional.”  Fla. Businessmen for Free Enter. v. City of Hollywood, 

648 F.2d 956, 959 (5th Cir. 1981). 

V. CONCLUSION 

 

For the foregoing reasons, Plaintiffs’ motion for preliminary injunction 

should be granted. 
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